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To the READER. 


1 Here preſent to thy view and ſtudy; The ſecond. Part of 
the Reporgs and Caſes, collected and taken in French (by that 
ve, a Rvus and Learned Profeſſour and Practiſer of 
Common Law, William Leonard Eſq; ſometimes of the Ho- 
nourable Society of Gra lun) in che Reign of the late Queen 
Elizabeth ; which Reports were of ſuch ineſtimable valut, by rea- 
ſon of their authentick 8 that they were tranſeribed 
by divers Honourable and Learned perſons, as may appear b 
my Epiftleto the firſt part of His Reports: theſe, togeth with 
the firſt part, being ſelect Caſes,by many Eminent Lawyers of this 
Nation, thought to be worthy the Prefs. How deſerving the Au- 
rhour is of thy candid cenſure I refer to thy deliberate judgment; 
ic labor, hoc opus eft : As for the Work it Os totum non mix- 
tum hominem, an intire man, without other divcr{ions., If thou 
bcſt a repreſentative Warrior, for the lives and patrimonies of 
thy Clients, I here preſent thee with a weapon to defend them; and 
though the Military Profeſſion be very Noble and Honourable, 
becauſe moſt dangerous; yet the Profeſſion of the Lap, herein 
challenges precedency, eis becauſe the Sword is but a ſer- 
vant to Juſtice, conſecrated by the Almighty, to maintain and 
defend the Law, for if men werc juſt, the Sword might be ſheath- 
ed: and to ſpeak in the Dialect of Sir John Davies, in his eloquent 
Epiſtle to the Ii/h Reports; We ſee Heathen Kingdoms ſubſiſt 
without Religion, and you may imagine a Kingdom to ſubſiſt 
without 2 once Rome did, but all men at all times, and 
in all places, ſtand in need of Juſtice and Law, which is the com- 
menſurate rule of Juſtice, and conſequently Lawyers, who are 
the Miniſters and Secretaries of Juſtice, the Queen and Empreſs 
of all other Moral Virtues according to the axiom, or Maxim 
Conciliarii ſunt organa Fuſtitie in corpore Politico. But ( Candid 
Reader) not to defatigate thy clemency, neither to treſpaſs too 
much upon thy patience with a prolix Epiſtle, I do hero tender 
theſe Reports to thy judgment, upon a ſerious and deliberate 
conſideration, preſuming they (as well as the firſt) may tend to 
thy uſe and benefit, in the courſe of thy ſtudy and practice of 
Law, which is all that is 1 
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Werdman and 
Yate's Caſe. 


Partition. 
1 Cro. 155- 


231. 


Error. 


but the Ball ſhould not cauſe the ſame Judgment fo2 thetr diſcharge 


cher pʒoceeded 
Ae theren 


dent was no Judgnſent at all, 
and the Recos not moved, as 4 E liz. Dyer 206. a Cettiorari to re- 
move a Beco capt. in Curia noſtes, whtreas it was in Curia of the 
p2edeceſſd2, the Reco is not removed. The foꝛmer Writ of Error 
was to remove the Recozd of the scire facias + the Bail which 


br al e other Retozs did remain, 
arr vi omen Ann b was the opinion or the other 
Jules, And afterwatds upon advite of the whole Court, the Judg- 
eee nary ite ph 
| uDg- 
ment given againſt the Defendant himſelf, — 


Trinit. 31 Eliz. In the King's Bench. 


III. Werdman and Yate's Caſe. 


8 a Ulrit of partition againſt Yates and others, 
: who. all appeared and confeſſed the £ „und afterwards 
b2ought Error, Which was entred, Paſch. 27 Eliz. Rot. 43. and they al- 


ned Errors, and the 0 of the Coutt was againſt them, and 
ſeeing it, did Wonne their TUrit of Error, and now they ſucd 


a newTUrit of Ecror out of the Chancery, direued to the Loꝛd Ander- 


ſon, Getng dated 19 Nov.3 ĩ Eliz. cotttatrettun, That whereas a TUrit had 
been directed to him to remove ſuch a Recozd, That all the Becoꝛd is 
not yet removed; 8 this was to remove the reſivue of the ſaid 

eco; Apon which Writ was ſent hither a ſmall Hot the Re- 
coꝛd, upon which the Plaintiffs ſued a new Crit of Error out of the 
Chancery, Coram vobis reſidet, and that was Hil. 3 1 Eliz. and it was en · 
tred upon a nem Roll of the ſame Term, and not upon the ancient 
Roll, and 2 new Errors were aſſign'd in the judicial pꝛoces 
out of the body of the —_—_ 

1. That the Plea was diſcontinued fo2 Pone was awarded againft 
thee ot the nts, and idem dies not given to the other two, 


no2 any — bo gh a 

2. Becaute there were not fifteen days betwirt the date of the Pone, 
and the Reto of it, (ſcil.) the firſt dayof the Keton, i. the firſt day 
of Eſſoins, as ought to be by Law, 
where they appear pon the fir Ppoces, and thereupon the Plaintiff 

* £ 5 

ſued a 2 of Diminution, One to the Lob Anderſon, aid the o- 
ther to the Cuſtos Brevium, And now came and pieaded all the matter 
atozelatd, viz. the foꝛmer Writ of Error, the pꝛoceeding in it, or 


Werdman and 
Yate's Cafe. 


diſcontinuance of it, and demanded Judgment if the Plaintiff ſhould 
have a new Writ of Diminution, upon which the Plaintiff did demurr: 
Coke, this ſecond Writ of Error is not maintainable: Fo? the firſt 
Crit ſent to the Lon Anderſon, £Ould not be ſued out of the Chancery, 
loꝛ it is not a Wric of Error, but à Writ of Diminution : Fo2 in the Re: 
giſter there are but two Wrirs of Error, the firſt to remove Recozd, 
the ſecond Quod coram vobis reſider, 2 H. 7. 19. and in the TUrit there 
is not any mention of Error, and therefoze it cannot be a Writ of Er- 
ror, and if there be not any ſuch Writ in the Regiſter,. then it is a good 
argument to ſay there is no Writ at all, as the Loꝛd Dyer argued in 
the Lady Hale's Caſe, 5 Eliz. 262. in Plowder in the Caſe of the Writ of 
Eſcheat: Alfo it is a ainſt all the pzecedents, that a Wrir of Error, Quod 
coram vobis reſider, ſhould be otherwiſe entred than the firſt Ke⸗ 
coꝛd, and not upon a new Keco2d, and the Writ of Diminution is not 
ai Original Wrir, and ought always iſſue out of the Court where the 
rir of Error fs Depending: And alſo the party cannot now alledge 


Diminution, i. after a Scire facias ad audiendum Errores, which ſee 22 E. 4. Diminution. 


45- by Huſſey: Fo; dy the Scire facias ad audiendum Errores, he affirms 
the Reco2d to be full: So 7 E. 4. 25. After the Defendant in the Wrir 
of Error hath pleaded in nullo eſt erratum ye ſhall not alledge Diminu- 
tion, f02 the parties are agreed upon the Recozd, 28H. 6. 10. after a 
Scire facias Plaintiff ſhall never aſſign Errors in fact, &c. Tanfield 
contrary, he agreed, that a Writ ot Diminution cannot be ſue out of the 
Chancery, t will not hurt us, fo2 it is idle and utterly votd.: 
And when the Recoꝛd is removed, it is not material how it comes uin, 
ſo as it be here, fo2 they are voth the King's Court, as it is in the 
common Caſe of India ments: and then the Writ of Error is to era- 
mine the Becoꝛd, Quod coram vobis reſidet, And although the 
in divers Rolls, the ſame is no matter of Exception z 
be entred in a wꝛong Office it ts not but if all be in one Office, ord-. 
the misfiling of the Roll will be no hurt: So here, it is not ſo fo2- 
mal as it ought; et it is not any P2eſudlce to. us, But the great 
matter is, if the Plaintiff may aflign new Errors and have a new 
Writ of Diminution, two of the Errors aſſigned in the Belne Pꝛoces, 
but the third is in the Reco2d it ſelf; i. che Judgment. And there 
ig na Toubt but that a man may have divers Writs of Error, but he 
all have but one super ſedeas, and (a Divers Errors, but one delay: 
lo it is not a Writ of Diminution which we have ſued, fo2 J do not 
ſay that it is a thing below, which is not here, but J ſay that is not 
a thing below which ought to be, viz. there is not an dildantinuance: 
but the Court awarded that Writ foꝛ their ſatisfaction, fo2. the non eſſe 
of the thing ſhall come on the ather ſide, and 9E. 4. the Court awar- 
ded a Certiorare to enfoꝛm themſelves, And he ſatd that after a Scire 
facias, the Plaintiff may aſſign new Errors, Trin. 20 H. 7. Rot. 84. be⸗ 
twirt Edge- Court and London, à Writ of Error was bzough ay: 
two, and after Errors afligned, one of the Defendants died, i 
nem Writ of Error could be aſſigned ; But here the ſirſt Recozd is dil-. 
continued and determined,fo2 which there is not now any Recow which 
may be objected againſt us, noꝛ any thing in it: as 20 H. 2. A man 
avows foꝛ a Rent due at ſuch a day, and is nonſutt; Mow he may a- 
vom fo2 the ſame Rent, and ſuppoſe the ſame to be due at a 
day, fo2 he ſhall not be eſtopped by the Recoꝛd upon which 
ſuit : and ſo here upon the whole matter the writ out of ery 
ig not material, and the Roll is not miſplaced, but is in the right Df- 
kice: Alſo this is not a Writ of Diminution, but a Writ to intom the 
uſtices, Wherefoze upon the whole matter the Writ of Error wilt well 
lie, Jt was adjourned, | | 


B L | M ich; G 


ſame be 
t it the Roll Entry of Re. 


was non- Eſtoppel. 
Chancer 


—_ 


Savacre's 5 


4 Caſe. 
Mich. 31 and 32 Eliz. In the King s- Bench. Error. 
IV. Savacres Caſe. Rot. 7. 
Poſt 185. A Writ of Error Was bought by Savacre and the Biſhop of Gloceſter 


upon a Judgment g: given in a Quare Impedit fo2 the Queen, any 
Errors pallignen Attachment was awarded againi the Deten⸗ 
dants in the Quare ined — Quind. Paſc. at which day Sava- 
cre — and caft an Efloyn; and notwithſtanding that, a Di⸗ 
awarded againſt them in doth, retomable Craſt in. Trinit. and 
this awarding of the Diſtreſs was erroneous, foꝛ the Eſſoyn was, as 
_ fave, ec. and therefo2e againſt hit 2 hy 
ec of the Eflopn cer but dhe kann 0 Wh no en pen 
the flea Roll + This B Reco is þ Kew ipſi in miſericordia, and fo 
both efenvants are amercen | for th eir default of appearance 
15 257 whereas Savacre was then Eſſoyned, and ſo no cauſe to a- 


merce 

cke Ede o al Writ was ſued Mich. 26 Eliz. retoꝛned 1 5 —— 
and then both the Detendants made default, foꝛ which an Attach- 
ment was . retomable 15 Paſc. and then Savacre appeared, and 
Judgment given, quod ipſi ſint in miſericordia, in which point the Er- 
ee ee ee rib ner 


or ther ht (ould appear; and it 1 f chem m male Ale, they 
ſhall beamerced ; Andi here, tis f 
Dach refer tothe Surettes, not 


ent, 2} fi in miſericodia, 
es, 60 the de Lbetenda nts hall 
notbeamerced until the end ech Suit. and but once onely in an Ac⸗ 
tons —— — 464 e there was but one Oetendant ; 
ene it the amercements ll be toferre to the Defendant, 
en 1 — Tat at Rt un Pig es, bn ng amercement hat b 
n n o n 
be upon thetr defacul 2 it were in vain oz them to find. 


ges, cc. It᷑ the — be amerced where they ought not to be — 


ceaby the Law, yet the Octendant ſhall not habe a Writ of Error there⸗ 
02 he i@not rhe party grievedd the amercement: and upon 
Realon it is, if in a Scire facias aga atnſt the Bail erroneous Ju 
ment be given, the Defendant in >ion ſhall not have a Writ of Ex- 
rox. The awarding of the Diſtreſs upon the Roll a 2 both, where 
one of them only made default, is not Ezro2, eſpe alp as as this caſe 
ts: fo2 although one of them was eſſoyned until the day afoꝛeſald, yet 
ga them t an make vetault and (oth Difreſs well awarvey 0: . 
I it 0 9 
all ear = Aas at ky of the Reto 3 


ths, pet if the 
ef9 is 
endan 


— de Hall be be 


put to amwer, and ſee many Caſes there to that purpoſe 
was the 1 1 Court in the pzincipal Caſe. 
As to theſecond Error, That this — ideo ipfi in miſericordia, 


ſhall be relerved to the Sureties oneiy, and not to the party, and that 


the Detendant ſhall be but once amerced in one action; True it 4 he 


Nevil and Cook's 8 —Elizaberh Dormer s 7 cee mer 4 ) 
Caſe. Cafe. Caſe. 5 


all be amerced but once fo2 one detauit —— 
the Defendant. ſhall be —— —.— f02 Byte oboe ſederal defaults fo? 


every offence; and& moulds be — nn 
& pl E gil 1 in mi- 


be amerced, and that efenvant, who is ihe 
Trinit. 32 Elis. Rot. 76. In the King's-Bench. 


be freed; which ſee in bon at Entries 193. ipſique 


ſericordia, &c. 


V. Nevil and Cook's Caſe. 


IN an Action of Covenant intif e t where it was Covenant. 
EEE ung Orgs 
Them n fo the other 5 the 

Do lane, — ſuch act acrount he ane of 
hould deliver to eh orher the motety of of the Corn, Profit its 
EO, on Raga ON eee 
growing upon 53 requiredto ren rept render drcount 
the requeſt, upon Bare of (Me, a N g ber 


murred: and it i was moved, that Traverſe Ba ele Bag 5 
e Oh 
orma; 
by the whole Court and Judgment was given fo2 the 


Trinit. 32 Elie. in the King s-Bench. 
VI. Elizabeth Dormer's Caſe. 


I Lizabeth Dormer was indicted d upon the Statute of > Eliz. of 

fancy; and Exc n was fa the Jadiamnent, be 
theſe wo2ds of the Statute were omitted out of 
Cnon habens aliquam rationabilem cauſamJ] But the 
allowed; fo2 Wray, chief Juſtice, ſaid, That upon c 
himſelf and all his co mpanions.” it wasr by them, That 
wo2ds need not be — K inte the INT, beet are to come on 

ther ſide. Another Exception was taken to the Indiament, rt the 
— of the age ſirteen years refuſed — to any Church (contra 
formam Statut. 1 Eliz. & in malum exemplum, &c. & contra formam Sta- 
tuti in hujuſmodi caſu editi & proviſi) and the Statute of : Eliz. not 
ſpeak of ſirteen years, but t * is mentioned in the Statute of 
23 Eliz. Fenner was of _ on, that the laſt Contra formam Statuti 
ſhould be referred to the Statute of 23 Eliz. Wray contrary, and that 
it ſhould be referred to the Statute of : Eliz. Jt was adjourtred; - 


bs | | Len. 241. 


16 Elix. In the Common Pleas. 
VII. Cranmer's Caſe. 
Te Cale was, t Thomas Cranmer, late 


bury, made a F in Fes to the 12 
out impeachment ot᷑ Maſte, and after his deceaſe to 922 1 1 
and after the twenty years to 


15 196 
ecuto2s 4 Len. 20 
Son and Peir in tail. And afterward Thomas Cranmer was er 309, 
of Treaſon, and dyed, a as he could not make Executors, Ten Bye '3lo. 


int 


"I 


6 


Cranmer's 5 


Caſe. J 


Office Exe- 


inteſtate without any aſſignment. ( Note, the limitation was to his 


cutors, 118. Executoꝛs and Aſſigns.) Queen Mary claimed the term limited as a- 


foꝛeſaid, and granted theſame over, the Heir in tail entred, and Lea- 
ſed the ſame to2 years, the Patentee entred, and the Leflee of the 
Þeir of the Tenant in tail bzought Ejeckione firme. 
Manwood. All the doubt of this caſe is, It the ſaid term was in Tho. 
Cranmer (a as he might foxfeit it? And he conceived, that the ſaid 
term was in Tho. Cranmer, and that he had not power onely to diſpoſe 
of it, but alſo had poſſefſionof it: 11 H. 4. 186. Scire facias 67. And Br. 
Annuity 17. Such a O2zant is good and effectual, and it he do not grant 
it his Executoꝛs ſhall have it, and yet the term was not limited to 
him, but 22 ve it by implication of Law. 29 E. 3. A Leaſe was 
made to one, his Heirs and Afligns during his life, and one year af- 
ter, the Executoꝛs ſhall have the ſaid term after the death of the 
Leflee, vet the ſaid term was not limited to him: 7 E. 3. A Leaſe made 
fo2 term of live and a year after, in that caſe the term is conjoyned 
unto the Eftate fo2 life by the ac of the Gꝛantoꝛ himſeit; and there is 
a difference when the ainder is joyned to the particular Eſtate 
by the act of the 7 and by any Purchaſe, Eꝛãnt, oꝛ any act at⸗ 
ter: fo2 in the ſirſt caſe the Remainder ſhall be executed, but in the 
latter not. A Leaſe fo2 life, the Remainder in tail, the Remainder 
to oe right Helrs of Tenant fo2 life; he in the Remainder in tail dyeth 
| in the life of Tenant fo2 life, now the Fee is executed to 


the Freehold, c. and the Peir ſhall not have a Scire facias where ſuch 
5 is made by Fine. See 17 E. 3. 29. In à Cui in vita, A. 


Executoꝛ ot᷑ B. came and * that the Land in demand was Leaſed 
to the ſaid B. fo2 the term of his life, the Remainder fo2 the term of 
eight years to his Executoꝛs, and pꝛaped to be received, and they 
were received. See 19 E. 3. A Leaſe was made fo? life to A. the Re. 
mainder to his Executoꝛs fo2 twelve years : the Leſſee fo life died, 
the Ex 8 died, there it is agreed, that the Executoꝛs of the Ex- 
ecutoꝛs ſhould have an Action of Covenant, if they be ouſted. And ſee 
20 E. 2 Som juris clamat 3 7 2 1 55 6 — E (02 — —_ A. 

in au year a e the term 

end of ſuch term : and in a Quid juris clamat againſt A. he ſa⸗ 


ved his term by pꝛoteſtation, which pꝛoves, that the term was quo- 


1 Cro. 665. 


dam modo in him. 49 E. 3. A Leaſe to2 lite unto A the Remainder to 
his Heirs and Executoꝛs fo2 twelve years, and afterwards the Leſſoꝛ 
confirms the Eſtate of the Leſſee to? lite, to have and to hold the 
Land to him oy and thirteen years over to his Erecutozs; the 
Lellee deviſeth the term, and the Oeviſe holden god, which pꝛoves, 

that the term was in him. | 
Harper, Juffice, contrary : Many caſes putbefoze may be anſwer⸗ 
limited to begin immediately, and 


g 
eT 


— — 


[ a t he Commus 8 


Pleas. 7 
Feoftnent in Fee unto the uſe of the ſaid Hugband and Cite fo their 
lives, in that caſe oe 2 1 "+ 
me 
bath limit 
taken ſtrictly and very a 
at 
not co. 13. Rep! 


and 
And he id, That 
ving Feoffe - 


had ſeen a Recozd, 2 H. 8. ſetting fo 
his uſe, deviſed, that His Feoffees 
ngly ; now the money coming 
it is not ſo limited in our caſe, therefo 
ts made to A. fo2 life, the Remain 
W ig not conveyed by the” Gran oft 
i 
another perſon after the Gzant, A 
to a Feme ſole ars, 


fra 
ger, the Remainder ſuch 


foze 
viz. A Leaſe was made {02 life 
the term ofſirty years, that 


But ſee that Caſe cited by Dyer, re himſelf 4 Ma. ' 

there the opinton of the Court was, batthe ſame was nota Lea, 

but a Covenant, ET 
And afterwards in the pꝛincipal Cale Ju 


was given fo 
Plaintiff, That the future term was not 2 — by the Atcainder of 


Cranmer. 


VIII. 7 Eliz. In the Common Pleas. 


Rent, J. D. in his n- 
enclolure eſtape into the Ciofe 


levant and J. S. diſtrains Diſtreſs for 
1 hot the diſtreſs was Rent. 


Lea 
years, ts a new Rent, and not like unto an ancient „due 
an ancient Tenure betwirt the Loꝛd andthe Tenant: Foz, 1 — 

reſer 


Os” i 7 cm a or ee eee er ee nn * 
N 25 275 e — 1 
— 


8 
r IT — — _ 
— - — 6 


8 | In the ——— Creſwell aud e 
2 Pleas. Coke's Caſe. 


Roll i part Teſerved upon a Leaſe fo; years, o; foꝛ a Rent charge a man cannot 
672. acc. Diffrain the cattel, befoze they be levant and couchant upon the Lands, 
Hob. 255- although they rain e Lands by eſcape, eſtray, tc. 9155 The 


© 170. Ln cannot diſtrain the cattel which eſcape into the Land of his Te- 
nant fo2 want ofencloſure ofhis Tenant befoze they be levant andcou- 
chant : and yet the ſeignozy is favoured fo2 the antiquity of it: But 
here is new Rent, not in reſpec of any ſeignozy, but of reſervation 
upon a Leaſe fo2 years, and theretoꝛe no diffreſs befo2e the cattel be 
levant and couchant upon the Lands, Quod Harper & Mounſon conceſſe- 
runt, ànd Judgment was given accowingly. 


IX. 17 Eliz. In the Common Pleas. 


try in the leaded ſeveral tenancy: It was holden by Dyer, chief Juſtice, 
* that t is not any plea. ME bo. Jn Alice it is no plea; fo2 
Several Te- yore the Land is not in demand: but here it is a good plea, aud the 
nancy where Demandant ought to maintain his Writ ; Manwood, In no adion foun- 
no good Flea, Hen = diſſeiſin is this god: Fo2 although the Demandant by polt- 
cy will bzing his Writ againſt the Tenant of the Land, and another 
who he will name in the Wit, upon truſt and confidence, and that he 
will not agree with the Tenant of the — Dllatonues, fo2 the Te- 
nant of the Lands ſhall not be received toplead Dilatozes ; Pet in that 
cale ſeveral Tenancy is no plea foꝛ the Tenant, but in a Formedon, 02 
other ſuch like action, which is not grounded upon diſſeiſin, if the Writ 
be bzought tn ſuch manner as above, the Tenant by policy, that he 
may have the view, and other reaſonable delay, may plead ſeve- 
ral Tenancy, and ſo enfozce the Demandant to maintain his wrir, 
but contrary in the Caſeat Bar, and ſo it was adjudged per Curiam. 


Writ of En- HE Caſe was, In a Writof Entry fn the Per, againſt A. and B. A. 
t 


19 Eliz. In the Common Pleas. 
X. Creſwell and Cokes Caſe. 


1 Reſwell bꝛuuight Debt againſt Coke, and demanded 200 Marks up⸗ 
S on the Statute ot 13 Eliz. of fraudulent Deeds, Gifts, #c. upon 
Debt. the ſecond clauſe of the Statute, viz. That all parties, 02 pꝛivies to 
ſuch fraudulent Oeed, _— tting in ure, avowtng; cc. as true, 

cuſtome. ſimple, and given bona fide, = it, ec. And ſhewed chat one A. held 
of the Plaintiff 12 acres of cuſtomary Lands, and dyed ſeiſed, And 

Heriot. by the cuſtome ofthe Manoꝛ, the Loꝛd was to have foꝛ a Periot, 
the beſt beaſt whereof his Tenant died poſſeſſed, and farther ſhewed, 

that the ſaid A. in his life time, and a little befo2e his death, being 

poſſeſſed of 20 Hoxſes, of the value of 200 Marks, gave the ſaid Hoꝛſes 

ta the Defendant, with intent todefraudthe Plaintiff, and other Lows 

of their Periots, and that he went to the dant's houſe to ſeiſe his 

Periot, and the Deſendant then ſtrained the ſatd Poꝛles, by reaſon of 

the Gift afozeſatd, fo2 which the Action is bzought, To which the De- 

fendant pleaded, that the Plaintiff had ſeiſed one of the Hozſes nomine 

Herioti : and aàs tu the reſt he did demurr in Law. Mounſon Juſtice, 

was ot opinion, that the Plaintiff ſhould recover the whole 200 Marks, 

although | he was defrauded but of one Hertot onely: as if a man be in- 

debted tome fn 20l. and he makes ſucha fraudulent Deen of his gods, 

ofthe value of :<ool. although FJ be defrauded but of the 201. yet he ſhall 

fozfeit the whole value of gods ſo conveyed, Manwood Juſtice, 

was of opinion, that the Plaintiff ſhould recover the value of one ofthe 


Dozſes; and the Gift by the firſt bzanch is votd, as tothe Plaintiff , = 


W * „ 
=} 2 


Gregory 5 In theGommon- 
Caſe. Pleas. 1 | 


one of the 8 onel and not f all 0 
; g 810 — 2 TE 5A ae amen th 


b a branch Gift is votd but fo2 on 
298 the penaleyertenvs but unto one te fo2 the bythe econ 
Aion, =, bot ä of onely 0 the arty © leber. Any of the . 
me o- 
2 was Dyer 1 1255 1 the Caſe b Moun- 
on Juſtice, LES eons es a fraudulent 
goods of 3 1 is cha 


becau 
dulent auſete 18 abel o* his 
would have, 115 he ſhall have the value the 
bots, a8 the ben Dette 7 — — . and demand 
10 yur tet re and chen ygur election 8ſaved 


19 Eliz. In the common Pleas, 
XI. Gregory's Caſe. « 
Ide Alliſe againſt Arthur Gre a and his wife at Warmick, befoze Aci. 


* 


Dyer and Bar ham, Juſtices of the husband made default, and 1 Len. 86. 
— ng was awarded — A : a 24 wife —_— praped to ro — 5 ſteds 
— ces was, ec ; 
in that Caſe ; as in other me Prarie quod reddat ; and therefoze 


wife was received. And now Dyer in Banco, demanded of his =— Reerige of 
ons, the rother Juſtices t the Receipt was well granted: And by Man 
wood any Mounſon, Juſtices, clearly the pe, bi where the lies: 12 al ugh 
. that the Statute doth not give Rete 3 | 
mand are to be loſt by ſuch default of chef Aflile the 
F 
en y 5 e r cyat- x 
es to the Fury, becauſe the Aſliſe is taken by default, Jt ſeemed 


ufttces alſo to the mne t Rece t 
19 Jur ices, and S, eipt did well 
XI. 19 Elix. In the Common Ples. 


N an Action upon Eſcape, the Plaintiff is nonſuit: It was holden, No cons u 
I ed the Defendant ſhould not have coſts, by the nen n H. 8 on Nonſuit 
the woꝛds of atute, i. RE any 7 upon the Statute) i in an Acdion 
_ any offence 02 nal yong poſed to be done immediately ta vn Eſcape 
the Plaintiff, notwithſtan big Bat tion, is Quodam modo, att Action 
upon the Statute, i. by the equity of the Statuteof Weſt.2. which gives 
expꝛelly againſt the of the Fleet 1 — 7 8 
on upon the 2 fo in the Declar actions, no men⸗ 
tion is made of e Statute,which fee in . 
And here is not 2 erſonal e by 
the Plaintiff: And an Action t won the Cale it is not nthe 
Writ ought to make mention of the Eſcape, and that it both t here; 
and pet at t or gs Law, befo2e the catute of Weſt. 2. An Action 
upon the Cale did lie foz an Eſcape: and ſo Dyer, Manwood, andy 
Mounſon, coſts are not given in this ale And 1 Manwood, U , uponthe 


In the] ary $2 SW and Seck 5 Beamont and 
** 1 "Os Ce T 7 Dean's Caſe. 


Bat, men aan the Statute of 8 H. 6. the Defenvant ſhall 
2 the Wric diſſe- 
ves WHIch 19 ren Wong, perſonal ang, N 10 


Mich. 19 and 20 Elia. In the King s- Bench. 


Ne Met a was 

4 texminus 2 quo, & terminys 

| — to be terminus ad qu 
conſiſts of? 


" Hillar. 20 Eliz. In the Common Pls. * 
XIV. Wingfield aud Seckford's Caſe. 


1 of Rout aLeaſe 
Ian: 


on of x ugh Preignothories, t 
I ave pleaded the Eviction, and no 


envan ubh _ not rein luy doit, and the Court — — De- 
kendant to plead accowingly, 


Allr. 20 Elix. In the Common-Pleas. 
XV. Beamont and Dean's Caſe. 
— 715 of Beamont, Palter of the Rolls, in the 
e ee ſad, that he himſelf, befoze the Wrir 


EET of 10l. theD to the Demandant, in recom- 
tant ee did demur in La 


Hinde and Sir John 7 In the Common: j 


Lyon's Caſe. Pleas. ah 


* 20 Elis. In the Common- Pleas. 
XVI I. Hinde and Sir John Lyon's Caſe. 


N Debt by the Plaintiff a ainſt e Detendant as Heir he lea- Dyer 124-4 
I DeD, That he ES 52 nothi 5 Oelen but the by part 1 2 14 & 
he = tor li * and wed _ 


without Peir of his body op, th 


the age of 2:4 pears; and the 

ate-tayl, fo2 then fo — eb pt in by Vetdend? nd by Dy- 
er and Manwood, Juſtices, pere is not any Eſtate tayl, fo2 no tayl 
was to riſe before 1 — age, and therefoze the ta * tl never take 
effect; and the Fce-ſimple doth deſcend, and remain in the Son, un- 
lels he dieth within the age of 24 years, and then the Entail veſts with 
dae an hab eden ng Ha TN 

£ * 
eneral Judgment 1 be gen : againſt him, 117 7 is. own 2 Debt: : 


an Ele 1 toxthf the mo „ as well 
le bath b ent from TE 18 U as any elle ; 
thoſe which ech h by vl him. But — N T 1 ge 


neral J 1 given a _ e cir be. default, in ſu 
Capias Doth not lie, although in ca Plea it lieth teth, ty cont 
trary ; and the Writ againſt the Peir is 1 nas Debet & Detinet, which 
20ves, that in Law it is his own Debt: and he ſaid, that he could 
5 a pꝛecedent where ſuch an Action was maintainable againſt the 


ecutoꝛs of the Meir. 


XVI [. Hil. 20 * In the Common - Pleas. 


A Man made a Leaſe of Lands by Jndenture, to begin after the Roll. x. part. 
expiration of a Leaſe thereof made to one Duffam; and in an?“. 
Action of Covenant bzought by the ſecond Leflee againſt the Leſſoz, Covenant. 
the Leflo2 ſatd, That there was no ſuch Duffam in rerum —.— at the 
time of the ſuppoſed Leaſe made to Duffam : ft was argued 
- is Plea doth not lie fo2 the Leſſo2, fo2 he is d — 10 ag Eſtoppell. 
the Judenture, That there is no ſuch Duffam, &c. alſo 
perſon was, then the firſt Leaſe was 1 and then the bbs Lea 
all begin e b » which Manwood and Mounſon granted, a W. 
dan»ood, the Defendant ſhall be eſtopped by the Recital of ti .of the fir 
Leaſe, to ſay, That there was no ſuch Duffa though the 
common G2ound is, That a Recital is not an © an Eon), vet where 
the Recital is material, as it is here, it is otherw here the ſe- 
cond Leaſe is to begin upon the * of the recited aſe. any 
therefoze in this caſe it ſhall be an 


XVIII. Mich. 


* 22 _ 71 . N " 
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| In the King's-2 In the Common- 5Colthil and Haſtings 
188 — 8 7 Pleas 5 ; Caſe ; 


XVIIL Mich. 20 Elis. In the King's-Bench. 


A8ion upon ] N an Action upon the Statute of 5 Eliz. fo2 a Perjury by three; | 
on | intiffs de ED That the Defendant eDefendant beingerarn ned * 


5 Elf. for 


Per jury. 
"48, of a Copyhoid'to 
3 Len. 58, Deb 


<LI, 
the Perjury 18 


Abatement 
of Writ. 


ilk the Action 
0 
onely, and koꝛ he clatms 
nothing by 915 Fheretöſt ken imb 2s the two 
ſons joined with the party not griev Wri 1 
= ed whip the party not greeve, the „ 


XIX. 19 Eli. In the Common Pleas. 


ion u — 5 
Aon apc EE SST e ee gare — er 6 N 


phe, aasee t pe i appereth gon 
TEES, 


Winchefter £02 by the i 
the Country have no mar er time 1 1 fi 
n 
to be int 


2 Inſt. 369. Robbery 
* the Piofealars. And here 
t: And to 815 
e A 


8: 


caule rhe Declaration — 
f 


menvation — bang che 1 made rhe a Robbers k A. 
Ommon of 
nnd the Balefactors, that ſome 


them 4 ——. eivers 02 yn of the Felons 
TIS ſaid, When Jwas a Servant to Sir James Hales, 


neofthe Ju Common-Pleas, one of his Servants was rob- 

bed at Gadds mers Graveſend in Kent, and he ſued 

the men of te; S8 it ſeemed 41 to Cat 

nhabſta qo a 

Gadds Hill, becauſe Aabberies are 1 5 fo wtrequent, thrift that "ny cg 

. — undone, And Har- 

Jnhabftantsof Graveſend, und 

&c. Felons had uſed to rob 

afterwards by award they were 


and 
rged? And note, Tk was, that three men were rodbed, 
— they three joined in the 2 againſt the Inhabitants. 


20 Eliz. In the Common-Pleas. 
XX. Colſhil aud Haſtings Caſe. 


t fo2th upon a Statute Merchant by Colſhil a- 
Am Ha od yr tt in his poſſeſſion Terrhant Sane, Sou- 
thampton : The ﬀ put the Plaintiff the Con — ol 
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Steward / 5In the King 
3 Cafe. 31 Bench. 1 „ 13 
parcel df a Honte and of Lands, and ſuſferen Haſtings to continue in 
e 
0 2 dnuee, to executed. 
j | poſſeſſion of the whole; cauled the 1 Leon. 144 


that he might have tull and perfect | 
—_— that he did not retom the Writ of Extent, upon which it is 
ed ned Vice-Comes Aihil inde fecit, ner miſit brebe. 
ffued ati Alias extendi facias, the net Sheri 
any 
the 
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19 Eliz. In the Common - Pleas. 
XXI. Steward's Caſe. 


1 Cale was, A. ſeiſed of certain Lands in Fee, granted a Rent⸗ 
of the ſame to another, and a lie 


eſſence befoze the gri 
Ae 


hat nothing kane by rye 
but of things not in eſſe, That he din not gri 


XXII. 19 Eliz. In the King's-Bench. 


N an Ac e Caſe upon a Trover and Convetflon to bis Trover e 
[ own == — 2 — hominibus ignotis, the re dre Converſion. 
—— That the gods were bailed to him, to bail over to J. S. to 
112 my — them, _ hoc, i ——— 2 to N 

>nditionetn hominibus ignotis. mover 
ton, that that 1 matter is not traverſable, quod Wrap concellic, £02 


In the —_— — — 
Pleas. Caſe. Caſe. 


Outlavry. 


Debt upon 
Recogni- 
Tance. 

1 Cro. 608. 
817. 


the converſion to his own uſe, is the cauſe and ground of the Action, 
and not the ſelling of the goods, &c. 


XXIII. Mich. 19 and 20 Eliz. In the Common-Pleas. 


A Van was outlawed in the Court of Huſtings of London; and the 
1 Huſtiogs in which the Judgment of Dutlawzy was given, was 
holden two Weeks next after the laſt Huſtings; ſo as there was but 
two TUeeks betwirt the two Huſtings, whereas commonly the Huſtings 
is holden but every thzee Weeks, and now the Sheritts of London 
were in doubt, if they might ſafely retom the Dutlawzy, without dan- 
per of an Action upon the Caſe bzought againſt them by the party out- 
wed ; Jt was holden by Dyer and the whole Court, that they ought 
and ＋ * oy Jp the ſaid Dutlawzy: fo2 the Low Dyer ſaid, 
That there is a Recoꝛd in the time of R. 2. whereby it appeareth, that 
in London they might hold their Huſtings every Week, it they pleaſed, 
and afterwards he commanded Moſley and Chriſtopher, Secondaries, 
to retoꝛn the Dutlawzy, which was done accoꝛdingly. | 


19 Elis. In the Common-Pleas. 


XXIV. Loveleſle's Caſe. 


Oveleſle, Serjeant, bzought a Scire facias upon a BRecogntzance, 
and had Judgment upon defi Quod habeat Executionem, and 
afterwards he bzought an Action of Debt _ the ſatd Judgment, 
and exception was taken to the Action: fo2 that he ought to Jes 
upon the Judgment given upon the scire facias, and ought to ſue Exe⸗ 
cution acco2ding to the ſaid Judgment by Elegit, oz Scire facias, but 
not by Capias; but the Exception was not allowed; Foz the Recog- 
nizance is a Judgment in it ſelf, and an Action of Debt will lie upon 
it; without any Judgment in the scire facias; And Debt lieth as well 
upon the oe as upon the Recogntzance it ſelf; and ſo was 
e opinion of the whole Court, 


XXV. Eliz. In the Common-Pleas. 


Brent's Caſe. 


Dyer 340. b. T E Caſe was, That Robert. Brent being ſeiſed of Lands in Fee, 


made a Feoffment thereof unto the uſe of himſelf and Dorothy his 
ite, fo2 their lives; and if he do ſurvive his ſaid Cite, then to the 
uſe of him the ſatd Robert and ſuch a Woman as he ſhould after mar- 
ry, fo2 the Jointure of ſuch Tie; the Remainder over to a ſtranger 
in Fee: And afterward (with the paivity and aſſent of the Feoffoz) 
he in the Remainder and the Feoftees join in a Feoffment to divers 
perſons, (Note, both Feoffments were after the Statute of 27H. 8.) 
and afterwards Robert Brent, the Husband, levyed a Fine to the ſame 
uſes, and took a ſecond TUife, and died: The ſecond Wikfe, by the 
aſſent and commandment of the firſt Feoffees, after the five years 
paſt after the Fine, entered to raiſe the uſes mentioned in the firſt 
Feoffment limited to the ſecond Tife. ES x 
This Caſe was argued by all the Juſtices of the Court of Common- 
Pleas : and Mounſon, Juſtice, conceived that the Entry ofthe Cie was 
lawfull, and that without the aſſent oꝛ commandment of the Feoffees. 
An uſe may be limited to one who is in eſſe, 02 in poſle; and the ſecond 
Wife here was in eſſe when the uſe was limited, and ſhe was alſo in w_ f 
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4 H.7. of ne ue ? 
terwards , cis end of Theſe C1 
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or fecit jus es: 
nis error fecit; 6 


And t cannot be es tly reſembled to any thing, as to 
2 but Tenures at mill, 15 


ug te — Law, — — they are in —1. . — oor 

B e 

the # rhe Feofo), hou That * 10 cd de ife of Robert Brent 
ſe, an 


ve the Lands « ut ſupra: efoze this Ale ſhall 
Statute of 276. OO il oats ke pan tis Cite (þ 
1 —. 4 Is the commencement of a, it hath been 
as long as ma th bern guided b — and although no 
2 is made of Aſes in our ancient 5 pet that is no argu⸗ 
ment — Os have been but of late times. its were not com. 
mon, were not at all, is a Non ſequitur. As long as lille 
ve been, ruſt and Confidence hath been; and allo a as long as 
arriage hath been. See the Writ of Cauſa Matrimonii prolocuti : 
and ſee the Statute of Femme © cap. 6. there ig mention of falſa 
Feoffamenta : And note, by other wo2ds of the ſaid N 12 was 


tion of the Lands. And wett n why no mention is made in 
. 8 of Ales, is, becauſe men were then of better Con- 


As to char which ath been ſaid, That Uſes have taken their begin⸗ 
ning after the Statute of Weſt. 3. Fo2 befoze the ſaid Statute, if aman *# 
then made a Feoffment in Fee without declaring any uſe, it ſhould be to 

ſe ot the F eottee, becauſe there is a ſufficient conſideration 2 
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loſs of TUardſhips; and other injuries done to 


e Feoffo2 and Feoffee to raiſe the uſe, i. the Seignozy crea- 
— 15 che Law Weunet them: but now by the ſaid Statute ſuch con- 
ſideration is taken away; and then upon fuch Feoffment, without 
conſideration oꝛ declaration gfuſe, it is to the uſe ofthe Feoffozhimſelf; 
the ſame is no reaſon againſt them: fo2 although that an Uſe implied 
was not befoze the ſaid Statute of Weſt. 3. yet a Ce expꝛeſſed was; 
and tf befo2e the laid Statute the F 2 had declared an Uſe; the 
ſame had been god: as at this day, g Gilt in tail, 02 a Leale fo2 life, 
is made to another uſe, yet notwithſtandiag that the Law doth create 
a Tenure u Leaſe oꝛ Gift, yet the ule expꝛeſſed ſhall be god. And 
although Utes are ofſuch Anti uy, un they are not directed by the 
Rules ot the common Law, but by il or the Owner of the Lands: 
Fo? the Ale is in his hands as clay is in the hands ot᷑ the Potter which 
he in whoſe hands it is may put into what foꝛm he pleaſeth : And not- 
withſtanding that now the poſſeſſion be executed to the i yet 
pꝛoperty and quality, as abſtracted from the poſſeſſion, ſhall not be 
D20wned in the poſſeſſion: and ſo fo as much as Ciſes were by permiC- 
ſion of Law uu bern at the wills of the parties, ſo alſo ſhall be offeſ- 
ſions ; And lo becauſe, That an uſe, as abſtracted frgn the poſleſion, 
might have been well limited to the TUife which ſhould be, notwithſtan⸗ 
_ hat at the time of ſuch limitation ſuch a one was not in eſſe, in 
the ſame manner it ſhall be now, when the poſſeſſion is pzeſently exe⸗ 
cutedto the uſe : and ſo in this caſe, the ſecond UWife ſhall be capable 
of this uſe, accoꝛding to the will and direction ofthe Owner. Ik a Fe- 
offment in Fee be made to the uſe of B. foꝛ life, and if A. befoze ſuch a 
day ſhall pay 10l. to the Feoffoz, then to the uſe of the ſatd A. fo2life, the 
ſame is a god uſe to begin upon the ſaid condition; and yet if it had 
been limited in poſſeſſion, it had been otherwiſe : and that an Uſe may 
begin upon a contingency, ſee the caſe 27 H. 8. 5. A Covenant is made 
by Indenture betwirt A. and B. that the Son of A. ſhall marry the 

aughter ot B. upon which B. pays ool. to A. andthe ſaid A. doth co- 
venant, that if the ſaid marriage doth not take effect, that then the 
Feoffees of the ſaid A.ſhall ſuffer the ſatd his Erecutozs and Aﬀſigns, 
to ha ve the iſſues and pꝛolits ofcertain Lands, until B. his Erecuto 
and Afligns, ſhall be contented and ſatisſied of the ſumatfozeſatd by the 
ſaid A. his Executoꝭs oꝛ Aſſigns, there, if the marriage doth not take 
effect, upon ſuch contingent, the uſe ſhall riſe to B. And ſee 30 H. 8. Br. 
Feoffs to Uſes 50. A. cobẽnants with B. that then B ſhall enfeoff A. of the 
Manoꝛ of D. then B. and his Heirs ſhall be ſeiſed of the Mano of D. to 
- uſe of the (aid A. and his Heirs: Now if A. enfeoffeth B. ut ſupra, 

en, &c. vide librum. And here th our caſe, the ſecond Cite doth not 
hold joyntly with her Husband, fo2 their Eſtates do not begin together, 
foꝛ the husband is in ot his ancient Eſtate which he had 2 the firſt 
marriage, notwithſfanding the woꝛds of limitation to the ſaid Hus: 
band and his ſecond Nike, but ſhe ſhall take by way of Remainder. 

Harper, Juſtice, Aſes began about 18 E. 2. after wht e there 
was ſucha general liking ofthem, that they were anew uſed, but they 
did not come into common pꝛactice before the time of Ring Henry the 
ſirth, when the great contention fell out betwtrt the two great Houſes 
of York ahdLancaſter,. at which time Aſes were in great eſtimation fo2 
the ſafety of Inheritances. -Aftsrwards, Ciſes by practices became 
miſchievous, and pꝛejudicial to the publicłk Juſtice of the Realm, and 
to many particular perſons; fo2 ſome timentes implacicari, conveyen 
their Lands ſecretiy to uſes, ſo as he who had right knew not a- 
gainſt whom fo bing his action: and fo2 that, divers Statutes 
have been made to enable the Subject to implead the perno2 of 
the p2ofits, 4 H. 4. 7. 11 H. 6. 4. 1 H. 7. And as to the making of the 
Statute of 25 H. 8. the truth is, that the — Amy diſpleaſed foꝛ the 

im; fo2 which cauſe he 
complained 
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might be joyned to the uſe, all would 12 L 4 injuries, 
cy Giles, 


at which time it took effec : 
preciſely, that nothing ſhould be left in the Feoffees, but that the whole 


ate ſhould be erecuted by the 1 


all ſtand; A Leaſe fon lite is made to a Feme ſole, ſhe taxes husband, 

e Lefſo2 confirms to both of them; the Pusband cannot take any 
ſtate pꝛeſentiy accoꝛding ts the woꝛds o 

cauſe the CU ill of is, that an eſtate man accrue to the Hug- 

band, he ſhall have it as the Law will, by way of Remainder. So Lands 


ajoynt Cftate, butt at by Law cannot be, and therefoze they ſhall take 


f ardhe alle cannot be purſued p eciſely accoꝛding to the wo2ds,wht h 
on Ic 
85 2833 eule! 


they ſhall take joyntly. 


the ſame was immediately after the Statute of Mortmain, at which 
time all their ſhifts then in pꝛactice were found out: which fee; the $ta- 
tute of Mortmain, 7 E. 1. Stat. de Religioſis: f02 which cauſe they were at 
ter dziven to find out other ſhifts not pꝛovided fo2 by the Statute,which 
were eſpyed by the making of the Statute of 5 R. 2. cap. 5. and in that 
Statute theſe wozds, Behoofand Uſe are uſed ; which is the firſt place 
thoſe wozds have been uſed in our Law, and yet long time befoze that 
Statute Uſes had been in pzactice, as appeareth in the Exchequer, 4E.3. 
the which in the time of Queen Mary, when the ſatd Reco2d was ſhew⸗ 
ed in the Exchequer to the —_ the effect of which Recoꝛd was, 
That Walter de Chirton, who was Cuſtomer of the King, became in- 
debted to the King inthe ſum of 180001. and with that the King's mo- 
ney had purchaſed in the name of his friends, to defraud the — 
many Lands, and took the pꝛoſits of them; thoſe Lands fo purcha 

were extended to the uſe, and fo2 the King, in payment ol his Debt, as 
well as if walter de Chirton hiniſelt᷑ had been ſeiſed of them, and — by 
the advice ol the Chancelloꝛ and the chtef Juſtices. Now Uſes by 
tract of time have grown in credit, fo as Ceſtuy que uſe have been gwoꝛn 
in Jnqueſts, and by the Law they might juſtifie the maintaining of 
their Feoftees when they had been impleaded, which they could not 
have done ifthey had not moze intereſt in the Lands than rangers: 


Reading up- 
on this Scat. 
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and they (Uſes) have been in ſuch reckoning and account ſince, that an 
Aſe hath obtained the name of an Inheritance, and is now reputed a- 
mongſ the Eſtates of Lands in our Law; and therefoze we ſay in 
Speeches, and in penning of Statutes, Eſtates tn poſſeſſion, and E- 
ſkates in uſe: anda Ciſe cannot be limited to Pariſhioners, no moꝛe 
than the Landit ſelf; ſoas there is a great aftinity betwirt the wozds, 
Lands at Uſe, It is to be granted, That the Statute of 25 H. 8. dot) 
deveſt all out of the Feoffees, yet it doth not deveſt it befoze that the 
uſe be veſted in Ceſtuy que uſe; fo2 the wozds of the Statute are, 
That the poſſeſſion ſhall be executed in ſuch manner quality and de⸗ 
gree, as was the Ce ; theretoze the veſting of the Ale ought to pee- 
cede the execution of the poſſeſſion to it. And he was of opinion, That 
this future Aſe in the 1 Caſe limited to the ſecond Cite did re- 
main in the Feolfees at the firſt, but that they had deſtroyed it by their 
Feoffment; fo2 the ſecond lite at the time ofthe Feoffment was not 
known, and therefore it ſhall now 7715575 and he was alſo ol A 
That this limitation tothe ſecond Wife was void at the beginning; fox 
the ſecond life was not a perſon able to take, when the Eſtate and 
ſe limited to the firſt Mile was determined, and therefo2e the ſhall 
not take at all: and if ſuch an Eſfate had been limited in poſe lon, it 
ſhould not have vefted, no moꝛe than noch. | 
of dat Lag, tin which the aſe in furure 10 apps, fe com pans 
t ny, in | | | icetve 
That the Uſe iyth in abeyance and coivration of the Law, could 


not be touched by the Fine. It is to be confeſſed, That an Ae may 
be diſcontinued: See 4. H. 7. 18. A Feoffment made to theuſe of A: 
fo2 life, and after to the uſe of B. in tail, &c. A. makes a Feoffinent in 
Fee, and dieth, the ſame is a diſcontinuance of the other Ales: and 
ſee 27 H. 8. 29. And in our Cale, the Uſe — 1 ariſe without any En⸗ 
try ofthe Feoffees; fo2 the ſe is not diſcontinued, but the Feoffecs 
are barred by the Fine: And he was alſo of opinion, That this (iſe 
augye take effect without any Entry, and take effec accoꝛding to the 
l A 

Manwood, This Eſtate which is limited in uſe to the ſecond Alike, 
becauſe it cannot veſt in her becaule not known, the Feoffces are yet con⸗ 
tent with it, and this Ale is to grow out of their Eſtates at the ſeaſon- 
able time: Then when they joyn in a Feoffment, their Eſtate which was 
the riot ofthe Conveyance, and the Uſes which are the bꝛanches, pꝛing 
of till he 8 and therefo2e if the Eſtate of the Feoffees, which is 

e ragt of the (Ales, be deſtroyed by alienation ofthe Land befope the 
ſes have their being, as in our Cale it is, becauſe that then the lecond 
was not known, no uſe can afterwards rile, to by the Feoffment they 
are deſtroyed, and alſo every poſſibility of them. ButittheUſes had been 
in eſſe, ſo as the perſans to whom they are limited are known, then the 
Statute ſhall execute the polleſſton to ſuch uſes. And as to that which 
hath been objected by my zother Mounſon, That the Law ſhall keep 
and e the Cle, and that notwithſtanding Ay, done by the 
Feoffees at its due time it ſhall riſe: That cannot be; fo2 the Statute 
of 27 H. 8. doth not ſpeak of ſuch Uſes as this in our Caſe, but of ſuch 
Ces onely, of which one may ſay, ſuch a uſe is limited to ſuch a perſon 
2 ſuch to ſuch a perſon, &c. and ſuch Uſes are onely executed by the 
3 It may be demanded, That Eſtate the Feoffees have in 
the Lands until ich uſes be executed? It may be aulwered A 
Fee. ſimple determinable, as the Lo2d hath when he entereth upon 


his Uillein Donee in tail: And J conceive, That this uſe was not 
in Cuſtodia Legis, quia de minimis non curat Lex : and the uſe was 
ſuch a thing of which the Law took no knowledge; and in caſe of 
an Eſtate in poſle ion, ſuch an uſe in abeyance ſhould be bound: a8 
lle unto A. the Kemainder to the right W 
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Caſe. 
A. ſliffers a common Recovery in the life of B. who afterwards dieth, | 


and afterwards A. dyeth, the Þetr of B. is bound, fo2 he had not right 
ecovery, This Fine levied by 45 manner ſhall 


h veſt 
return to the Feo 2: ASHE A make 


theſe uſes, fo2 
at the Common Law the Feoffees might doe it of themſelves; As 


fees, which might veſt in = perſon to whom the uſe is limited; 
but h imt ould 


i. untill all 22 limited upon the Feoffment are executed, an 
have their full perfection, | "ak 
And whereas it baty been alledged on the other ſide, That upori the 
ſecond Feoffment n ing fled out of the Feoffees, fo2 which it ſhall 
not be ſatd in Law their Livery, but that the Attoꝛney ſhall be lad the 
On 10 - to! that I conceive — 1 r -I in the 
£conees pa + 
fo2 lite makes a Charter of a Feo ment, and a Letter of Atto t6 
make Livery of ſeiſin without wozds ad expellendas omnes, &c. if Lt- 
very be made by fo2ce thereof, the Fce-ſimple ſhall paſs: And he cited 
a Caſe which was argued betoze all the Juſtices of England, tepoꝛted 
by himſelf 2 and 3 Ma. 131. Divers Leaſes fo2 years were made of the 
Demeans of an Abby, after which the Reverſion was granted to the 
Counteſs of Richmond fo? life, after which King Edw. 6. granted the 
Reverſion in Fee to the Earl of 3 who made a n 
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Thurkettell and Tey's 8 


* Caſe. 
fl to certain perſons, to ule of his eldelt Son and his life fo 
[- alhtttee; with a Leer of Attozney to make Livery and ceifin: 
he made Ltfvery acc any by that F Feoffmettt and Lt- 
very, it was a er, tharth e-ifmple did paſs : So in our Caſe, - 
upon this mig done to 0. the firſt Wife, 
and yet 12 pt eby; and although ir 
chall not be | © Liverp, per fl be an er cir 
1 hel e ſam in the new Fee as if the 
f 4 ev with the heir of ſoz: And 
a ovje t beca uſe at the timre of the 
3 f era. efoze nothing 
2 they e likened , e the Father is 
bt and n and hetr doth r 1 8 the ſame 
| heir after 1 veaty k his Fat Bet me ts not 
ct a Reteaſe and a 
nent ; fo 5 big F * 9 Aidan cath aning de de havnt 
CAE ogy Li 
rin. 129 Eliz. In the King's-Bench. Rot. 342. 
XXVI. Thurkertell and Toy's Caſe. 
3 Cro. 110, I 2 Debt hn Th kertell againſt Ed. I „ and Mary ite 
bs | [ 2 LB Robert Thurkette the Caſe 80 af Agro: Thar: 


kettell, Mother of Robert 
bert, and afterwards Plaintiff, John, upon — 
tion, t the ſaid John, Cum ee efſet acquietarer, & retaxaret ptæ- 


dict. Roberto omnes actiones reales & perſonales, — &c. prædict. 40 l. 
+ dict. voluntat. bu Ede tantummodo unge gnes died, Robert made 


a de e 7 15 y res Dagr 
[= 


e ar "wilt the fa —_—_— 


27 CLT years ran — vue of he 
to 8 aſe, ut ſupra, 1 pleaded in barr ; 
* Robert req the ſat obs 2 — the Re- 


E 7 
1 Vere at iflite upon the requeſt, 
it 92 1 i. Quod dict. Ro t. non requiſi- 
vit. &c oy 1 1 udgment was given foꝛ the Jiatnrif. 


rs boughr Error, berauſe it appeareth upon 
rhe De uod da prædict. proſecuta fuir infra duos 32 


mortem dict. A , & fic ante diem ſolutionis: 9 the ſecond Bond, 
7 1 E. 3. - 12 110 Finchden — doe baz dt and ſee Perſay, 
and depend in 


i 4 11 — god; fo2 at 
afterwards in the 

fp padre rmed in the — uer · Chamber: 

e did incuer, pendent Writ. 


29 Elie. 


Ld 


Lightfoot and Butler's : Barnes and W 


Caſe. Caſe. wy 


29 Eliz. In the Exchequer. 
XXVII. Lightfoot and Butler's Caſs; 


IE was (ad (x this Caſeby the Solicito2 G 
tgrof he Exctequer fo2 Redo gf 


= Co. 4 Inſt 
Id, 9 
bony 1 claimed it 

bat 6 LEES ns 

ie be bb, dg Cone glue, Wherefore 


a common ar th with the 
men may ſeal with one 


29 Eliz. In the Exchequer. | 
XXVIIIL Barns and Smith's Caſe. 2 
Manuel Barns, Exe of Barns, late Biſhop of Logon, , bvought 3 Len. 172: 


E, Debt fo2 arrer = Rent, reſerved u zan eat rs, of 
certain Pines demiſed to Smich, i. Mines cal , and 
led Greenbourn ; and it was attiſt the 2 Smith. e⸗ 
—— — as to parcel non detinet, and as to the other parcel of 
14 6 1. hat in the Jndenture of Leaſe, there is a nt, 
1 — that che ſaid Tele de de hin Ks Quo minns Mi- 

Chat * gaudere poſſit; t then ſo much Rent Gould be de⸗ 
duced anno, ti the value of the Mine, that he could not enjoy, &c. * 4 


. = —_— movedby Coke, in arreſt of I 

1 ines were, 25 as it 
come; as if 
phe 3 


potuit fodere in pred. — de —_— fo2 A ſeven pear 
andanhalf, from 1 ſhall the Aiſne come io Alok it: Norſrom 
Durham where the Leaſe was made; fo2 no aff nity 92 nearne(s is 

=_ the — vas ey — _ —— 1 1 at the time Ir he n if- 
of the Leaſe, that might be tried where 1 1 


Barnes and —— 
Caſe. 


- £rception was, becauſe that the plea is, Quod non potuit fodere, in 3, 
4, 5, 6, 7, 8. dimidio, 10, & 11. and that appears to be (even years and 
a half. and the Jury find that he could not digg, per ſpatium ſeptem 
annorum tantum, wrthour eaking of the half year, and ſo they have 
not given a full Uerdia: And as to the firſt Exception, it was ſaid, 
Tf a thing be alledged in pleading which is iſſuable, and there is not 
aid down any place of it, a that no iſſue be joined upon it, 
yet 88 d the other of his plea to it, Judgment gt- 
ven in ſuch caſe ſhall be reverſed: and ſo it was rated, it Matthew 
and Sranſham : So upon the Statute ot Uſury, the 1 7 mer charged 
the Defendant, that by way of cozrupt bargain he received ſo 
much, and doth not the place, although no iſſue was joined upon 
it, but they were at iſſue upon another point, pet if Judgment in ſuch 
caſe be giben, it ſhall be reverſed. And in all Actions upon the Caſe, 
| ueſtts neceſſary; andthe Plaintiff ought to alledge it; the 
mult be ſhewed: and he ſaid, That ſuch iſſue was 
tried Mines leaſed are; and here no place is alledged, 
 . Mines are, but onely in the County of Durham; and pet a 
tſneof the Cityof Durham hath tried the ilſue which ought not to have 
been, but the Uiſne ought to have come, De Cor pore Comitatus. Clark, 
If the kalle be joined upon taking of the pros, it ſhall be 
tried where the Land is, but Non debet 02 detinet, where the Leaſe is 
made. Coke, The iſſue is, Non potuit fodere, and that is local; there- 
fo2e it ſhall be tried where the Pines are, Manwood, Non potuit fodere, 
Non potuit gandere, are not local; but Non fodit, Non gaviſus fuir, fs local, 
and ſhall be tried where the Mines are: and here it is not ſhewed how 
he was hindꝛed to dig, &c. and the iſſue is to be de poſtatia, non de actu. 
Tanfield, as to that which Coke hath ſaid, That the Uliſhe in this Caſe 


ſhall come, de corpore Comitatus, the ſame is not ſo, to2 ſuch a Aiſne ſhall 


never bat where the iſſue is upon Nul tiel vill hamler, 02 place known : 
Jna Cale the trial ſhall be, de corpore Comitatus, as in a falſe im- 
pꝛiſonment the Defendant juſtifies, that the common voice and fame 
was, that the Plaintiff committed ſuch a Felony, &c. The Plaintiff 
tra common voice and fame, there the Cliſne ſhall be, de cor- 
pore Comitatus, 11 E. 4.4, and 5. and ſee alſo 25 Eliz. the Caſe of Gynne 
and Conſtantine repozted now in Coke, 6. part Dowdale*'s Caſe, 48. As 
to the defect in the verdict fo2 the half year, the Recoꝛd is not ſo; fo2 
the Reco2d fs, dimidio anni decimi, & undecimi, and (0 two half years 
make a whole year, and ſo there is but ſeven years in which the di⸗ 
ſturbance is ſuppoſed to be done. See as to the Uiſne, de corpore 
Comitatus, 22 E. 4. 4 Uiſne 27. Another Exception was taken, be- 
cauſe that the Declaration is, That the Leaſe was made at Durham, 
in Comitatu Dunelm. and doth not ſay alſo in Selberg, fo2 ſlich is the 
name of the County Palatine; but to that it was ſaid, That every 
Writ of Execution which goes into the County Palatine, is directed 
Epiſcopo Dunelmenſi, & Cancellario ſuo, quod det in mandatis Vice-com. 
ſuo, &c. And Durham was called Selberg in ancient times, and the 
name of the County Palatine there, is commonly Dunelm. & Selberg. 
and me 8 there entred; Placita coram Juſticiariis de Dunelm. & Sel. 
berg. ſame is amongſt themſelves onely, and all directions from 
hence to them are Epiſcop. Dunelm. without mention of Selberg, and 
a Precedent was ſhewed to the Court to that purpoſe and intent. 
Manwood, Levied by diſtreſs, and iſſint rein arere ſhall be tried where the 
Leaſe was made: Clark, That is true, fox by the (int) the plea before 
is waved: And ſee 8 H. 5. 10. Where an iſſue is to be tried in Lincoln, 
oꝛ ſuch a Town, which is a Franchiſe, the Ven. fac. hall be ot Lincoln, &c. 
and not de vicineto de Lincoln; fo2 then the Jury ſhall be as well of the 
County adjacent, as of Lincoln it ſelf, which the Sheriff of Lincoln 
cannot doe: but a Venire facias de ſuburbiis of Briſtow was awarded gd L 
n 


— 


Roſs and Morrice's 8 
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And ik in the caſe at Bar, the defendant had pleaded, that the Defen: 
vant had entred into part of the Mines, and ſo ſuſpended his Rent; 
upon which they are at iſſue; that, by Manwood, ſhall be tried bya Ju- 
ry, de corpore Comitatus. The iſſue here is, It the Defendant might 
enjoy thoſe Mines, Secundum veram intentionem dimiffionis prædict. am 
that is referred to the Deviſe which was made at Durham, and there it 
ts well triable. And afterwards, at another day it was holden, That 
all the iſſues are Jeofailes; but as to the want of place, the fame was 
holden to be a material Exception. See the Cale of Ypnes, Plowd. 337. 
Exception was taken to the Jnfozmation, becauſe it is not laid down 
there in what Town oꝛ Hamlet Newlands lay; and it was holden, the 
ſame had been a material Exception, tif the Defendant — demurred 
upon the Jnfozmation, in which caſe there ts no trial by Jury, &c. and 
he ſaid, Miſnoſmer ſhall be tried wößte the Writ ts bꝛought, &c. ; ob e 
unque adminiſter as Executoꝛ, &c. Manwood, Here the Leaſe is fainto 
be made at Durham, in a place certain; if now there be not any o 

local thing ſaid which might dzaw the trtal elſewhere, i ſhall be tried 


_ 23 


at burham where the Leaſe is made: An Jnfant makes a fo2 years, 
endzing Rent, andafterwards re-enters, and avoids his Leaſe by rea- 
ae reer deere e Teal on 

ch he p b e, 
and afterwards Judgment was given fo2 the Plaintiff, ? 


Paſch. 3o Eliz. In the King's-Bench. 


XXIX. Roſs and Morrice's Caſe. 


E Roſs was Plaintiff in a Replevin againſtEdward Morrice, and 1 cco. 1083 
1 Manly Defendants, who made „ as Batliffs to 109. 
Jerom Weſton. The Plaintiff declares, ofthe taking two Oel 
20 Decemb. 29 Eliz. at Nayland, in the County of Suffolk, in a 
place called Nayland-Court-Meadow. And the Conuſance is 
* where was a Freehold of the ſaid Jer. Weſton, &c. The 
n bar ofthe Conuſance ſhewed, T time befoze, Str Chriſto- 
pher Danby was ſeiſed of zo acres of Meadow in Nayland, whereof the 
place where, &c. and Leaſed the ſame b r Calton, 
19 Maii, 31 H. 8. Habendum from the F eaſt of the Annunciation, 1553. 
the term ol 45 years; tho, 1 E. 6. affigned his Intereſt to Ew. Roſs, 
the Plaintiff's Father, who, 1 Maii, the ſaid 1752. ed, and 11Eliz, 
ranted his Intereſt to Bamford and Maſcal, who entted and were poſ- 
(eſſe Sir Chriſtopher Danby died ſeiſed of the Reverſion, 13 Eliz. 
and the ſame deſcended to Thomas Danby his ſon and heir: 14 Eliz. 
Maſcal died, Bamford, 15 Eliz. granted ta the Platntiff, Habendum from 
the 17 of March 1583. fo2 thee years, which expired 26 Eliz. Bamford en⸗ 
tred, and afterwards Thomas Danby granted the Reverſion to Edw. 
Rockwood in Fee, to which the ſaid Bamford Attoꝛned; and Sort 
tiff by foꝛce of the ſaid Leaſe, , put in his Cattel, &c. The laintiff 
Replicandoſatd ; That long time befoze that Danby had. any thi - 
fry, Loꝛd Scroop, had iſſut᷑ of his body, Henry, Loꝛd Scroop, 2 
And that one John Guntwarby was ſeiſed of the ſatd Mano? of Nayland, 
whereof, &c. in Fee, by his Charter, 25 E. 3. gave tothe (ain Henry 
Low Scroop, the ſame, Et hæredibus corpore ſuo exeuntibus, d 
iſſue stephen, who entred, and died ſeiſed, having iſſue John, wha en⸗ 
tred, and died ſeiſed, having iſſue Thomas, who ani and 3 H. 7. 
ſuffered a Common Recovery to the uſe of himſelfand his heirs, The 
Recoverers enfeoffed, Thomas ſeiſed alſo ot many other Lands, and had 
iſſue, Ralph, Jeofry, Alice, Elizabeth and Margery, and afterwards died 
ſeiſed. Ralph Lozd Scroop entred, and thereof did enfeoffdtvers 1 
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if they died without iſſue of the body of the ſaid Ralph, the ſatd Jeof 
then living, Pe then the Feoffees (ſhould be ſeiſed to the uſe of the ſar 


e 
— hæredum in perpetuum ſecundum antiquam Evidentiam inde ante 


iſſue poſſeſſed of the-latd Charter by which the Feoffees were ſeiſrd of 
rs ane — — —— to his uſe fo? li 5 
eo 
of Heary, Lo Scroop, lawfully begotten, by reaſon of the ſatd Deviſe, 
and 
he the Teofry and his heirs; Eleanor died, after whole deceaſe, the 
coffees were _ oy oe ſaid Manoꝛ of Nayland, to the uſe of the ſatd 


Alice, Elizabeth and Kü and heirs of the body of the ſaidHen- 


and Margery, lawfully begotten, by reaſon of id Deviſe and Char⸗ 
ter, astothe ſaid Mano of Nayland, and ofthe other Manoꝛs to their 
uſe in Fee: Andafterwards the ſaid Alice took to husband, James Strang- 
ways, Who had iſſue, Thomas: Elizabeth took to husband, Fitz Randolph, 
who had iſlue Elizabeth, Dorothy, Agnes, Alice: Margery tik tu hulſ⸗ 
band, Danby, who Thad iſſue, Sir Chriſtopher Danby, named in the Bar, 
and afterwards a ſaid husbands and their wives died, by fo2ce of 
which the ſaid F were ſeiſed of one part ofthe ſaid ano2 of 
Nayland in parts tobe divided, to the uſe ofthe ſaid Thomas Strang- 
ways; andofa part, to the uſe ofthe four daughters of the ſaid 
Elizabeth, andher nd Fitz Randolph, and of another ſuch part to 

uſeof the ſaid motor Danby, and of their heirs in Tail; and of 

other lands to the ule of them in Fee, in degree of Coparcinary ; 
Elizabeth, the eldeſt daughter of Fitz Randolph, took to husband Shirley, 
Dorothy her ſiſter took to husband, Eſhe : Agnes tek to husband, May- 
nel, and Alice took to husband Oraufield. Thomas Strangways had iſſue, 


James, ànd died. And afterwards partition was made, by which, to 
James Strangways were allotted lands in Kent, and agreed that the Fe- 


offees ſhould be ſeiſedof the ſatd lands to the uſe of the ſaid James and 
MS heirs, and to no other uſe. ToSherley, and Elizabeth his wife, lands 

Eſſex were allotted and agreed upon the partition, that the Feoffees 
Gould be ſeiſed to the uſe of them, &c. in Fee, &c. And to Danby the 
ſaid Yano? of Nayland, in tali, by reaſonofthe Deviſe and Charter, 
as to the ſaid Yano? of Nayland, and of other lands in Fee. 
And afterwards, 23 E.8. notice was given to the Feoffees of the ſaid 


pr and averred that the partition was equal, &c. and that the 


coffees were ſeiſed to the ule of the ſaid partition, untill 27 H. 8. 
and conteſſed the Leaſe made by Danby to Calton, and all the aſſign- 
ments ſet foꝛth in the Bar to the Avowꝛy, and farther ſhewed, That 
Thomas Danby entred upon Roſs the Plaintiff, and enfeoffed Rock- 
_ - ce 0 5 ic Th Cale is but wh hath 

Coke. foꝛ the Mlaint e Caſe is no moꝛe; ere a man 
tllue, a fon anda daughter b ſeveral women, andDeviſeth his Lands 
to his ſon, and the heirs of the body ol the Father lawfully * iy 
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which caſe, if the Son dieth without iſſtie, the Tail is ens and the 


- —— was in ſeofry who was the Heir of Henry, &c. And theſe 
ales were vouched; 1 Roberge's Caſe, 2 E. 3. 1. to Tail: John Man- 


to the right Heirs of the body of the Dono? is void, fo2 the Donoꝛ 
cannot make his own right Heir a Purchaſoz, without departing with 
the Fee ſimple of his perſon : But admitting the limitation is gd, 
he ſatd we are to conſider, It this entail to the Son, once veſted and 
commenced in the poſſeſſion of the Son, when he dieth without iſſue 


that he a 
nds, if it be equal, ſhould bind the makers, becauſe the are com- 
e, fo2 that 


E Atkinſon 
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—— 2 ů — N 89 8 — * * 95 = 
2 p por d . 2 2 < 


Roſs and Morrice's 5 
Caſe. 


Atckinſon Contrary ; and he ſaid, J conceive, that by woꝛds of Rela- 
tion a Fee may pals without the woꝛd Heirs. See 39 Al: 12. The Fa- 
ther leiſed of Lands in fee, doth enteoff his younger Son in fee, and 
the Father continues the poſſeſſion of the Lands, claiming to hold 
them at the will of the Son; and the Son coming into the Town 
where the Lands do lie, in the hearing of his Neighbours ſatth to his 
Father, You have given to me theſe Lands, naming them ; As fully as you 
have given them to me, I ive them back to you again: ant the ſame was 
holden to be a good Gitt to the Father: 43 E. 3. 22. The King ſeiſed 
of a Manoꝛ, to which an advowion 1s —— by Eſcheat o2 Con- 
veyance, gives the ſaid Yano? as entirely as ſuch a one held the ſaid 
Mano? beto2e the Eſcheat oꝛ Conveyance, the Advowſon ſhall paſs 
without ſpecial mentioning oftt: And ſo here in our Caſe at Bar; This 
Will hath reference to the ancien Evidence, and it ſhall be as ſtrong 
as if he had ſet down the ſpectal wbzds of Entail; and to ancient Evt- 
dence befoze the Entail it cannot extend, fo2 then a fee ſhould paſs, 
and then the Devile ſhould be void, becaule to his Heir; and the wow 
Antiqua Evidentia ſhall have reference to the Charter which was made 
by Guntwardy, fo2 that was an ancient Evidence made two hundꝛed 
years paſt: and he cited the Caſe of 40 E. 3.8. the Provoſt of Beverley's 
Caſe, and conceived that the Eſtate was not ſpent, fo2 that the 
Eſtate tail was in Jeofry, as the fee was in him. Lands are given 
to the Father fo2 life, the Remainder to the Son in Tail, the Re- 
mainder to the right Hetrs ofthe Father; the Father dieth, the Tail 
and the fee are in the Son; but yet atter the death of the Son with-. 
out iſſue, the Lands ſhall be in the Bꝛother's Son by deſcent, and 
not as Purchaſoꝛ. And in our Caſe, Jeofry was in in the Tall, as 
right Meir of Henry; and if Jeofry vieth without iflue, his Bꝛother of 
the haif bloud ſhall have the Lands, as in the Caſe befoze cited of 

o E. 3. but that ſhall be in Tail by foꝛce of the Deviſe. And he ſaid, 
at in this caſe here, the I was made god enough, al- 
though it were of Lands in ule, foza man might contract fo2 an Uſe 
without Deed: 11 H. 4. Partition 156. Partition of an Advowſon with- 
out Deed: and that is by reaſon of the pzivity betwirt them, and be. 
cauſe they are compellable to make Partition: and in our Caſe they 
are compellable by Subpena in Chancery to make Partition ; and not: 
withſtanding that the Lands entailed be allotted to one Coparceno? 
onely, and the fee to the other thee, yet thereby the Partition is not 
void, but voidable: As an Exchange oy Tenant in tail is not void, 
but it the Iſſue in tail accept of it, it ſhall bind him during his life: So 
here; and alſo by the death ofthe Husbands the Partition is not void, 


but voidable onel 


Clench, Juſtice Dow ſhallthe Hetr be ſaid ſeiſed ofthe Lands entailed, 
which _ allotted to his Father and Mother after acceptance and 
agreement: ; MO | 

Ackinſon, Df certain part as Iſſue in tail, and of other parts by fozce 
of the Partition and acceptance, Quzre of that: fo? if it be not of 
the whole as Iſſue in tail, then the Leaſe is not vold, but fo2 ſo much 
whereofhe was ſeiſed in tail, and then the Leſſee is Tenant in com- 
mon with weſton, and then the Conulance is not god. 

Cooper, Sergeant elec ; Pere wants certainty, fo2 the wozds of 
reference are to general, and therefoze void, ad uſum rectorum hæ- 
redum, without ſhewing of the Dono? oz of the Donee; and they 
are not helped by the ſubſequent woꝛds, ſecundum antiquam Evidentiam 
ante hac factam, fo that alſo is incertain, foꝛ it appeareth upon the Re. 
coꝛd, That there are divers Evidences of the ſaid Lands, as the Chat: 
ter of Gitt, the Recovery, and the Conveyances made 4H.7.and which 
of them is intended by the Deviſe, non conſtat: and the ſaid defeg is not 
helped by any ol the Averments ; i. That the Deviloꝛ was * 4 


Perry and Some's : 
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the ſaid Charter of Entail at the time of his death; and it is alſo not 
to the purpoſe, fo2 it may alſo be, that he was was poſteſſed ot of other Evi⸗ 
dences as ancient as the laid Charter of Entail: It is ſaid, that there 
one other ancient Evidence of the Loꝛd Scroop, but it is not averrey 
bat there was not other ancient ang © the ſaid Lands. But 
admit that the limitation be ou by that refer pet there was not 
any Eſtate-tail, fo2 every Eſtate-tatl ought to be be limited in certainty, 
which ſee in the Statute of Weſt. 2. ſecundum formam in Chatta Doni ma- 
elto expreſſam, &c. and here it doth not appear upon the woꝛds of the 
Charter, if the Eſfate-tail be limited to the eirs of the Donoꝛ, oꝛ 
to the Heirs ol the Donee? and be tay; Admit that the ſame ts — E. 
ſtate⸗tail, then the Queſtion is, It Jeofry be a 1 ? and if he 
be, then by his death without ifſue the Effate-tail is ſpent: And he ſaid 
that the Eſtate fo2 life in — is dꝛowned by the - ate⸗tail limited to 
him, fo2 th . united together. 

Egerton, Solicitoꝛ : Seneral; Reaſonable and favourable- conſtructi⸗ 
on on ht tobe made of this Devile accoꝛding — e intent of the Devt- 
{02: As 35 Aſſ. 14. Lands are given to B. a 17 or 7 —— 
of his body; and it he die without iſſtie ol 114 50 Lands ſhall 
revert to the Donoꝛ and his Heirs, the ſame 180 a god — — ; andup- 
on the death of the Donee without iſſue, 3 —— re-enter: And 
ſo here, although that CLrectorum heredum] be incertat n wos, 
dune is 1 1 by the ſubſequent woꝛds, viz. ſecundum antiquam eviden- 

here the Ring > thelam toa and Commonalty ſuch 
Libertiesas „ e ſame is a good Oꝛant: 2 H.. 13. And he 100. 24 


conceived, That this e:tail ſhall be ſaid to in Henry, al- 
though he was? dead + — and that all his 18 Allen ond inherit it 
and that it ſhould not be determined by the veath of Jeofry without 1K 
and in pzwf thereof apo the Caſe befoze cited, Littl. 8 1, 82. 
=. that caſe the cont tion could not be holden to be perfoumeD, if 
dhe eir to whom the Gift was made in facto ſhould be in by þ purchaſe 
and lo the Eſtate⸗tail [ſpent by his death without iſſue t and al he vou- 
ched the Cale of one Shelley, That although the Heir tok that which 
was not ever in his Anceſtoꝛs, yet he did not take it as a Purchaloz, 
but as in courſe of a deſcent ; And he alſo cited Robridge*s And 
afterwards, the ſame Term, by award of the Court, Judgment was 
entred fo2 the Plaintiff, fo2 the incertainty of theſe wowds [ſecundum 
— . — 3 what 3 the and alſo _ 
rum hæredum ſhewing Donoꝛ, oꝛ 
Donee. And Wray, chief Juſtice, ey laid, It it Gall be thi 
Till, That the meaning of the Teſtato2 was ould 
go unto his Heirs accowding to the Law, — to all his Eviden- 
ZW CI Log ne — 
no 5 
one Deed made two hundꝛed years betoee, VIZ. 25 E. 3. 


Mich. 30 Eliz. In the King's-Bench. Rot. 482. | 
XXX. Perry and Some's Caſe. | 


Ome, Parſon of the Church of Sherrio in Eſſex, — tent Cro. 129. 
8 O tual Court ag _ J rhe Ti £0 Breen 3 ä 
were 

and and fo ithes of Sheep bought and ſold, and fo2 hurchings any 

Perry Dayed a Prohibition, and in his ſurmiſe; as to the 
green ares, he (aid, That they had uſed, time out of mind. &c.. in 
the ſame Pariſh. Jn conſideration that they had not ſufficient Mea⸗ 
now and Paſture fo2 their milch Kine, and dꝛaught Cattel to pay 12 


28 


The Queen and Partridge's 5 
Caſe. 


3 Cro. 125. 


T of the ripe Tares t but fo r green 
cs ich — 2 8 K © the are ripe, in 1 


Eis [ IM r d uſed to be diſcharged of any 
Town had 


iD 
bour of 


11 as, That 4co Acres — 5 1 
Cattel, and induſtry af n tan in conſide- 
and that in the ſaid + _ 8 not ifcient 

Tat er 1 — I to be diſ 


ſture fo2 their d2a 
rt, that the eaten bet wh LS; 12 1 
fo2 hath benefit 


could not be plowed; fo2 111 gs 
een Cares, could not maintain their 

55 Tithes thereof; and 
bath the 25 of 400 Acres. 


- 


rſf not de⸗ 
. SR hier Juſtice, 
great mat- 
e is not any Pate nt Aj 1.5 they be U we 


bets by che wh whole e Court, that 15 Qt 


ter here, 
that fo to) want o 


3 


Tris. 30 Eliz, In the King's- Bench. 
XXXI. The Queen and Partridge's Caſe. 
Na Qyo Warranto, brought agen Partridge, It was holden an 


- That a man mt tbe to hold a Leet 
in a a pear, and at vs than are [et fox in the 
of Magna Charta, = 2 35- becauſe the ſaid Statute is in 
2 But ſaid, That one 


d Sa nend by Je 
m m 
general Exception in it pon; 
d it, and ſhew that he is not 
excepten. d, fo2 otherwiſe the Judges cannot allow him the 
of it 1 know if he be a perſon excepted o2 
not; But 15 there be (pectal perſons ercepted by name, and no others 
ercepted, but ſo many perſons, there he need not to plead it; fo2 the 
Court may diſcern J. D. from J. S. 8 E. 4. 7. vide 26 H. 8. 7. Ma man 
— — alſo Treaſon, and afterwards comes a gene- 
ral IIS but Treaſon ts excepted, and the party is at- 
ratgned fo2 2357 K Coke he thall ave the benefit of the pardon. 
popham. thy Fo2 is diſabled by the Treaſon 3 See Coke's 
13 Eliz. Plowd. 401. he pleaded to Fes the imei, no Par- 
don by Act of Parliament, and added, met 92 the 
was excepted: And it was agreed 25 05 
in a Quo Warranto, it is uot 0 {© was ag the ant £0 he? 
220 Ga do ug, Wp che Wrl 1g, Gro . dat he cialis chem. 
rit 18, Quo Warranto 
Aud afterwards Judgment was gtven for the Queen. 


Trin. 


Woodward and Bugg's {4 | Devered and Ratclift 1 
Caſe. 5 Caſe. 


29 


Trin. 30 Eliz. In the King s- Bench. 
XXXII. Woodward and Bugg's Caſe. 


V t libelled in the Spititual Court againſt Bugg and Nelſon 
Tithes of certain Lands, called Chriſtian-Hill ; The Defen- 
dant * a — and ſurmiled, That one Prettiman was ſeiſed ok 
1 — —— nengy (by 171 — theta 
ond be dülkbargen of kde Tit eder urls 1025 
0 g 
DAI, Upon which a vs the 105 u een hh that 
: Tohibition 
the party need not to make pavf thereof within ſix months, fo2 it is 
not within the Statute, becauſe acom — 22 n: But 
now a conſultation was granted 2 ſame Cauſe uſe the a 
i but no need of it, the which cannot won dll 
1 a time, 1. Unica vice, it had been 000d, 


was 1 5 
ears, i 


18 fed 11 long 
5 prohibition en db thereupon TEE, 
Gawdy, In a Cale of — of Tithes fo2 life, a 


— 18 requilite, 


but here it is but a Covenant fo2 money: See 21 H. 6.43. Wray, It 


it had been fo2 years, it had been god, but here it is not any Con- 
trac, but onely a diſcharge fo? life, w ich cannot be during hts life, 
without Deen; And afterwards the was read, which was 
Concordatum & agreatum fuit between the two — bo omnibus de- 
cimis, Turing — that one ſhould be the other oc- 
cupier of th ſai nds, that in conſideratto DEA: the fatd _ 

9 of Tide 2 


and Ky a — 3 —— 
Wray, The —1 1 — „ but Þ 
grant any Tithes, =” 


Paſch. 32 Eliz. In the King's-Bench. 
XXXIII. Devered axd Ratcliff*s Caſe. 


N Debt, the Plaintiff declared, That ſelf had bagught an 
| Action in London àgainſt one A. and had cogmen to remove; and 
a — was awarded and iſſued _ — to take the ſaid A. in erecution 

n which, Non eſt inventus was r of the 
ſitreties of -.< in puſon in London, fon. under the Dy of the De⸗ 
fendant, u int againſt him, was detained in Palm fo2 the 
ſaid Debt — — againſt A. Secundum conſuetudinem Civitatis præ- 
dict. prout per _— ejuſ 3 apparet, _=_ —— 2 


fered on wh 
matter was, It the 0 lurety err was a Þ! a Putloner in Law | Law fox the 


1 Cro. 188. 
— Rep. 


6 Roll 63. 
5 Len. 257. 


t Cro. 185. 


Clark and Green's? Hartord ad Gardiner's 2? Clark's 5 
Caſe. | Caſe. Caſe. 


3 Cro. 756. 
Len. 94. 


Poſt. 89. 


ſaid Debt, as ſurety of A. fo2 in the Declaration it is not expꝛeſly 
laid, that there was ſuch a cuſtom in London, ut ſupra, but onely, Se- 

cundum conſuetudinem, &c. And ſecondly, there were two ſureties of 
A. and the one of them onely is detained in execution: Alſo the cu- 
ſtome, as it is here laid, is not reaſonable ; Fo2 a Scire facias ought to 
ifſue out againſt the ſureties, and they ought not to be taken o2 detat- 
ned in execution pꝛeſently, Fo2 the condition of the Recognizance of 
ſureties is, That they bang in the Defendant, if hebe condemned, 
02 to pay the Debt ; and now by this cuſtome, the party who is ſurety 
being taken, cannot plead the releaſe of the Plaintiff, o2 the death of 
the Defendant in his diſcharge, as he might upon a scire facias, which 
was agreed per Curiam ; and adjudged accodingly, 


Trin. 30 Eliz. In the King's-Bench, 
XXXIV. Clark and Green's Caſe. 


R A N Action upon the Caſe was bꝛought fo2 theſe wozds 2 He liveth 
| by Charming, Sorcery and Witchcraft; Jt was moved, that the 
woꝛds were not actionable; fo2 the wozds might be conſtrued, as if 
the life of the party were p2eſerved by that means. And it was hol- 
den, 3oEliz. in the Caſe betwirt Smith and Morrice, that the woꝛd 
Witch is not actionable ; And therefoze, if a man be ſued in the Spt- 
ritual Court fo2 defamation, fo2 calling one TUitch, a Prohibition 
doth not lie. It hath been holden, that upon theſe wozds, He went 
to deſtroy a child in a woman's belly, were actionable, and yet it is not 
Felony, but a great diſcredit; and theſe wo2ds, Thou uſeſt Witch- 
y$ Quod nihil caplat per Billam. awdy, 
might be that che Plaintiff had the fozfeiture of thoſe who are convic- 
ted of offences, and ſo liveth thereby. | 


Trin. 30 Eliz. In the King's-Bench. 
XXXV. Harford and Gardiner's Caſe. 


N an Action upon the Caſe, The Plaintiff declared, that the Defen- 
[ dant in conſideration that the Father of the Plaintiff had imployed 
his ſervice about the buſineſs of the Ceſtatoꝛ of the Defendant, to the 
great p2ofit of the Teſtatoꝛ; and tn conſideration of love and affection 
that the Teſtatoꝛ boze to the Plaintiff, pꝛomiſed to give unto him 1001. 
Curia, Love is not a conſideration, upon which an Action can be groun⸗ 
ded; the like of ——. : Wray, Jt the Plaintiff declares, That the 
Defendant in conſideration that he was indebted unto the Plaintiff in 
divers ſumms of money, and pꝛomiſed to pay him 100 l. it is not god 
fo2 the incertainty: Alto the conſideration here, was paſt and executed 
befoze the pzomiſe made, and nothing is done by ye n. And after- 
wards Judgment was given againſt the Plaintiff, 


Mich. 31 Eliz. In the Exchequer. 


XXXVI. Clark's Caſe. 


Bun Clark was indebted to Archdell by Obligation, and after · 
wards ſhe delivered to one Andrews certatn Hogſheads of Tine 


to 
ſatisſie the ſatd Archdell de debito prædicto: afterwards the Obligation or 
ar 


Norris 4 
Caſe. 


31 


Clark was aſſigned to the Oueen fo2 the Debt of Archdel: and if the 
property of the lald Hoglheads of Mine were altered by the delivery of 
them to Andrews befoze the aſſignment 2 was the queſtion; 

Egerton, Solicitoꝛ General; The p2operty is not altred; fo2 the 
Batlo2 12 have an Action of Account agatnit Andrews befoze he hath 
delivered them over acco2ding to the Batlment; but if he hath delt- 
vered them over, the ſame is a god bar in Account: But if one be 
accountable to me upon a Batlment, and afterwards J require hinz 
to bail the goods over to A. the ſame is not in bar of the Account, but 
is a god Plea tn diſcharge of Account befoze Auditozs, fo2 that is mat- 

ter after the Bailment, not upon the Ballment. It Gods be bailed 
to bail over upon a conſideration pꝛecedent bn the part of him to whom 
they ought to be bailed, the Batloz cannot countermand it, otherwiſe 
it is where it is ry i oy without conſideration, but where it 
is in conſideration of a Debt not countermandable; contrary, if to 
ſatisfie the Debt of another. VAT 

Manwood, chiet᷑ Baron: TUhere the Debtoz of the King is ſufficient, 
there a Debt due to him ought not to be aſſigned to the King, but onely 
where the Debt is doubtfull, and that was the ancient courle : but now 
at this day many ſeem and are accounted to be rich are not, and 
therefoze omnis ratio tentanda eſt to recover the Debtsof the Ring. But 
as to the Caſe betoꝛe us, — * is Executrir to her Pusband, who 
was indebted to Archdel, and the delivered the Gods to Andrews to ſa⸗ 
tisfie Archdel, and all that 15 Aſſignment. And Jconceive that 
the pꝛoperty of the ſaid Gaads is altered; fo2, as the caſe is here, An- 
drews Was Surety fo Clark, and had a Counter-Bound of Clark to ſave 
him harmleſs. Jf J ow Woney, and deliver Plate fo2 the ſecurt: 
ty of it, the gener Bo is in me, vet the Batlee hath a ſpecial 


intereſt in it, till the Money is paid. It Goods be delivered to A. to 

pap to 8. A. may ſell them. An Executoꝛ hath Gods of the Teſtatoꝛ, 

a he with his owtt Montes pays the Debts of the Teſtatoz, he ſhall 

retain the Goods, and the p2operty is altered. And here in our Caſe, 

Andrews might by virtue of the Batlment ſell the Gods, and with the 
oney pay the ſatd Archdel. And afterwards Judgment was given, 
hat the pꝛoperty of the Goods was altered. | 


31 Elix. In the Exchequer. 
XXXVII. Norris Caſe. 


Nan Jnfo2mation upon Jntruſion againſt Norrisandothers concer- 
ning Folly John Park, the Defendants pleaded in Bar a deſcent : 
Jt was holden clearly by the Court, That againſt the Queen a Deſcent 
is no Plea, no2 any Title againſt the Queen, becauſe nullum cempus oc- 
currit Regi: neither ſhall Lacheſs be imputed toher: fo2 the poſſeſſions 
of the Queen are large, and it is not reaſon that ſhe ſhouldbe bound o2 
tyed to look to her affairs 9 her ons, 0 to incur any 
damage in default thereof; fo2 ſhe ts to intend and manage the pub- 
lick affairs of the Kingdom and State. Jt was alſo held by the 
Court, That in pleading of a Leaſe fo2 life, o2 Feoffment , the 
party needs not to ſhew the place where the Leaſe oz Feoftfment was 
made. | 
Popham, the Queens Attoꝛny, took Exception to the Bar to the In⸗ 
fozmation, That whereas in the Jnfozmation Title is made to the 
Queen, and concludes, prout patet per plurima Recorda & memoranda, 
Scaccarii; the Defendants have not Traverſed it by ſaying, Abſque hoc 
quod habetur aliquod tale Recordum, To which it was ſatd by Harris and 
Savil, Serjeants, That if a ſpecial Recoꝛd had been alleged ” on: 
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Robinſon and Robinſon's 8 
Caſe. 


it be but in Paper. But afterwards the Barons asked t 


tainty, then we ought to have taken ſuch Traverſe; but here it be- 
ing in the generalty, we ought not to traverſe at all. Man wood, Be⸗ 
cauſe the Inkfoꝛmation is general, i. ut patet per plurima Recorda, ſu 
the Traverſe ought to be alſo, 8 

Another Exception was taken to the Bar, becauſe in the Infozma- 
tion the Title of the Queen is ſet foꝛth: and the Oefendants pleav, 


ſed, &c. where it might be that the Title of 4. was mean 


That — 812 A. was ſeiſed in Fee, and enfeoffed B. 


was Tons A. was feifed, &e. Savil and Harris, If which ſhould (a 


fionem fieri ſup. is a Loos lea in Treſpats'in Caſe of a common perſon, 
not in the King's ale, diu ante Intraſtonem, &c. | 


31 Elix. In the Exchequer Chamber. 
XXXVIII. Robinſon and Robinſon's Caſe. 
12 the Caſe betwirt Robinfon and Robinſon in the Exchequer- Chamber 
by Engliſh Bill concerning the Manoꝛoł Draiton Baſſet; The Defen- 


dant pleaded in Bar- a: ſpecial Plea, to which the Plaintiff replyed; 
and afterwards the Defendant, when he ſhould have Rejoyned, would 


have relinquiſhed his ſpecial Pleas and pleaded the general Iſſue. 


Manwood, In the Common Pleas, and King's Bench, and in the Court 
of Common Pleas in the Exchequer, befoze the Iſſue joyned, the Defen- 
dant might relinqut his cial Plea, and plead the general Iſſue. 
fo2 the Pleadings there are in paper until Jfſue be joyned, and 
therefore at any time befoze Iſſue joyned, the Plea might be with- 
D2awn 2: But in the Chancery, Court of Requeſts, and here, ail Pleas 
t in are in Parchment, and filed; and therefoze it cannot be lo 
one: and therefoze here, if the Plea be once ingroſſed into Parch⸗ 
ment and fiſed, the Defeitdant cannot refinquiſh his Plea, and plead 
the general Jflue ; contrary, where the Plea is yet in Paper. 
Gent, Baron, That ik the Plea in Paper an iſſue be offcred - 
with an Abſque hoc, &e. the other party cannot reitnquiſij 0 Gr 
Urns, 
what was tyeir courſe in ſuch caſes? who anſwered , That if the 
Plea be in Parchment, and upon the File, it ſhall never afterwards 
taken from off the File, but with the conſent of tye parties, and 
Der of the Court. And afterwards Manwood, with the allent of 
the reſt of the Barons, gave a Rule, That the Detendant ſhauld 
rejoyn to the Replication, o2 otherwiſe a Nihil dicit to be entred. 


31 Eliz. 


The Lord Cromwel's d Machel and Dunton's { 


Caſe. Caſe... * 33 


31 Elix. In the Exchequer. 
XXXIX. The Lord Cromwels Caſe. 


N the Caſe of the Lozd Crogwel upon the Statute of 33 H. 8. fo: 
I levying of the King's Debts : A Debt came to the 4 
by Attainder of the Creditoz, upon which" an Extent iſſuẽd a- 
gafnſt one of the Ter-tenants liable to the Debt, and not againff 
all: Jt was moved, That upon a bzanch of the ſaid Statute , | 
all the Ter⸗tenants ought to be charged; But it was the Opinion 
of divers, that ſuch a Debs which cometh to the King by Attain- * 
der, ig not within the ſaid Statute ; foe although the Attainder is 
* bya Judgment, yet Debt by Judgment it cannot p2operty be ſaid, , 
but where a Debt is recovered by Judgment. And that was the Caſe 
of the Lozd Norris, fo2 'a Debt due to Heron by the Losd Williams, 
which Heron was attainted.- - 1 | 


Hill. 29 Elix. Rot. 631. in the Common Pleas. 
XL. Machel and Dunton's Caſe. 


, * 5 ; 

N Ejectione Firmæ the Caſe was, That one Machel, Alderman of : Crd. 288. 
] London, was ſeifed and Leafed koi years, with clauſe of .re-en- doch 545% * 
try foꝛ non payment of Rent; and in the Jndenture of Leaſe there 
were divers Covenants on the parts ot ; Leſſee : And afterwards 
the ſaid Machel by his TUill willed, That the Leſſee ſhould re: ; 
tain the Land -demiſed fo2 thirty one years, reckonin | 


412 years, yielding lik Covenants as 
the ce held the fozmer Leafe; and by the ſame Mill deviſed 


mat- 
ter was moved, Ik the Fee-ſimple ſhould paſs by this Deviſe in 


a Remainder, then the Kent which is reſerved upon the Leaſe by 
we L 

a 
— the woꝛds of the Oeviſe, ut ſupra, are Condition, Jf 


them to B fo2 years, rendering Rent, with clauſe of Re-entry; and 
by the ſame CCl dente 5 ö 
eviſo2 a A 2 92 a Condition = 


b — 
22 1 I 207005 * 2 > 
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In the Common The Queen and 5 1 and the Batliffs of 5 
Pleas. 1 Jordan's Caſe. Shrewsburies Caſe. 


5 85 perſon ought to 


11 Co. 89, 
90, Kc. 


* 


the Deviſee be within the lald Statute to take advantage of it: 
And the Opinion of the whole Court was, That the Devilee of the 
Fee-ſimple houl take advantage or this Condition. 


XLI. Trin. 29 Eliz. In the Common Pleas. Poſtea 210. 


A Juſticies iſſued fo2th to the Sheriff ot H. fo2 the Debt of 401. and 
the ſame Plea was held and determined befoze the Under-She: 
riff in the abſence ot the Sheriff: It was moved by Puckering, Ser- 
cant, Jf a Writ of Error 02 a falſe Judgment lieth in this Caſe 2 
nd it was reſolved by the Nantes, That the Sheriff himſelf in 

| hold Plea gf a guſticies; and if he make a 

ecept 02 Deputation to-another, it is meetly void: 34H, 6. 48. 

ee the Caſe there abꝛidged, Firz. Bar. 161. And a Juſticies ig not 
an Duginal writ, but a Commiſſion to the Sheriff to hold Plea 
above 40s. And upon a Judgment given upon a Juſticies, a Writ 
of falſe Jud Ten el, any wot 15 by of 2 1 E. 4. 23. 
And it was the on nderſon , udg⸗ 
ment given in the principal Caſe was utterly void, & ye — 


Judice. 


Trin. 29 Eliz. In the Exchequer. 


XLII. The Queen and Jordan's Caſe. 


r fa 
how much came to each of them , and the (pectgl charge 
egin 


of all the Barons was clear, that 
ſwer to the Charge, &c. b 5 


Paſc. 29 Eliz. In the Common Pleas. 
XLIII. Collet and the Bailiffs of Shrewsbury's Caſe. 


Na falſe Impꝛiſonment, the Defendants juſtified b ption 
Fra that they have uſed, if any perſon within we —— 
temptuoſe ſe geſſerit agatnſt the Batliffs of the ſald Town, 02 any 
Warden of any Trade there, to commit ſuch a perſon to Non 
foꝛ the — of a day 02 mat the at their diſcretions: And 
thewed farther. 22 latntiff did mil behave himſelf, cam factis 
quam verbis, agatnſt of ſuch a Pyſtery in OD 


In the Common- 0 an" Lovelace 2 Cobb aud Prior's 5 


Pleas. Caſe Caſe. 35 
Town, &c. And when r ſuper Querimoniam eis inde fact, 
ſent fo2 the Plaintiff, not come AJ them, but mil beha⸗ 
ved himſelf againſt them, 2 2 — they — 
commit him to Pꝛiſon, &c. ou — dde 810 was as emurrer. 
afterwards Judgment was gi ntiff,, becauſe their Pr 
— — is not 110 1 1118 ol large comp _— Dubjecs —.— — 

Rik e 0 tam . ict 0 thout- alledging any 
nnen certai ertaiße n 3. 15 Mo Ji: AI © vi 8 l 
11G e 307 1220 4303 77 0 : 56 
15 458 Ciel: 73 
Ae Poſe 19 Ela. "mts TE 780 75. 
1511 159 42 1 1G 
JT was holden by the whell 1 
Wat in this manner, 1- 115 
name of the Deviſoꝛ is not y 0 
S the 
il. Andif 0 17 
his Land, Wen D ma es 113 
the ſame to ut, 
— puts the | 
the life of the e Det | - 14? . 1 ine 1 376 JF 1441 7 
n . 132 e 42217 
Trin. 27 El. In the : Coymen-Vlts. —_ 100 hf 
! XLV. Leonard Lovelac' Coſe.. 8 5 7 75 54 55 
2 {BD 4,1 13G: 1411 
Ader! — 
N affe the Cale was, ange 
I of the Pagen and > The 0 FS! "te Fate ſuo ex: ore Rep. 


eunti: And upon Demurr ar 
no Eſtate pa oh an 12 
vant, the Remainder to h 


fete 'D F fav Rep, 
Son th if no of: cro. 40. 
Inheritance paſſed its, an theretore re pita ton Waſte, © © 
z ! 1 47 | 
Hill. 33 Blix. In che Common-Plas TEY 


7), is 


XLVI. Cobb and P Prior's coſe poſtea 48. 


TÞ HE Caſe was, A man deviſeth his Lands to ohis CUife during 

the minonty of his Son,; 45 condition, That ſhe Ul not 
doe Waſte during the mino2ity of Her ſaid Son, and dieth: The 
Tiite takes a Pin and dec: the Musband commits Waſte : 
It _ onvition the whole Court, That "x fame is Loſe any. drnch 


F 2 Mich: 


— -4 ind 2 Pa and Bellamy 7 


13 | 1 Leon. 169. Nb 


— 0 5 
7 * 1 25 Th, N % 
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. 30 b 1. Elie. ln ihe Comin Pleas: 
TINT | xl Salway and le 5 c. 


75 asi! 97231 4 885 
again Luſon, and the 


hi ien * 1 al 
Writ wag, gi 200Acr. jampnor. & brueræ, and exc 
nor. &. brveræ, were is 


tion was taken to the Writ,” becauſe — 
pled together where they ought to be di Cinaty ſevered; and fo many 
h it was 5 objected on the 


acr. jampnor. and ſu many acr. bruerz: altho 
part of Fe Domantant in maintenant: of i of Ne That in the Re- 
iſter, fol. 2. the Writ of Right is, Reddicu gion 0 libræ g 28 i. 
Cloves together Eiben r Aer And it 
Writ e 2 535 to tl Regiſter, and 
1 Cas abated, „ Hecau Pomarium was 
a wor writ, and the 
f ofher ww ag Writs or En⸗ 


£ it oo 
P it's 5 6 Low 20th, 11 Eliz. 
In a Tir gf Et tr) "Inf e ac, be '& drueræ. But ths 


71 2 
8 10 05 i at vrum & brueræ lie 
1 Mt ſens} uy, a 97 5 oy per had fe 16H. 7.8. wy | 


th ed their opin ons, confozmable to 2 1 


they chan was taken t the Writ, becauſe the Demandant demands 
duas partes cuſtodiz, 10 in the Fozeſt of C. and —＋ wy of the 
whole Court was "Veit ounht to be Offcium cuſtodiæ duarum 
partium de Pap, 2 22 not duas partes cuſtodiæ, Ag Advocatio duarum 
rtium Eccleſiæ, not duas pat tes advocationis: a er erception was, 
becauſe on Writ was, dras partes, &c. fn theee to be divided, where: 
diviſus, & non dividend. oz dividendum ig not in any 
A Writ of And by Windham, the parts of this 
wii | 2 Quod Curia Conceſſit, ano 12 
was taken, becauſe in rit, it ls nat ſet ſet Down in what wn the 
cett of C. 1s, db as the Court doth not know from hence the At 
come; 2no Venice h be de vicineto Foreſtz, a$ de vicineto 
Hundredi & Manerii; and that was holden to de a matertal erception 2 
— exception was taken, becauſe a Writ of Right doth not lie 
of an Office; fo2 at the Common Law, an Dffice did not lie of it, 
but now it doth y the Statute of Weſt. 2. Fo? it was not liberum te- 
nementum, but the party — was ptit to his Quod permittat. And 
of this mw was the whole Court. 


HFlidar. 31 Eliz. In the Common-Pleas. 
XLVIII. Johnſon and Bellamy” s Caſe. 


Poſtea 82,83, IN Ejectione Ane Jt was kound ſpecial Cerdic, r. Graunt 


was ſetſed of the Lands, &c. and by his TMill devi ou the ſame to 
Joan his ite, fo2 life ; and farther he willed, That when Richard his 
brother ſhall come to the age of 2; pears, he Gould have the Lande ta 
him and the hetrs of his bod — ly begotten. Mꝛ. Graunt died, ha. 
_ iſſue of his body, who is his heir, Richard. betoze he had attained 
e age of 25 years, levied a Fine of the ſald Lands, wit Pꝛoclama⸗ 
gin the life, and during the ſetſin of Joan, to A. Sic ut partes ad fi- 


nem nihil habuerunt: and if this # Fine ſhould bind the Eſtate-tail was the 
Queſtfon ; And the Juſtices cited the caſe of the Loꝛd Zouch, which was 
adjudged, M. 29 and 30 Eliz. Tenant tn tail diſcontinues to mo - 


Jay 8 I Sands and Sage . | 


wh Caſe. 37 


at Cale 1 the ſaid Fine was lenden in * 


r D by Periam, hep are 3 
as great fo 5 * 85 aden m B, Aug wards Judg- 


nent was given, by 2 was y Des 
Trove and extind. | 


Trin. 29 Eliz. In the Common; Pleas. 
XLIX, J 10 Caſe. 


Jar bought, an Action of Debt 
and declared ay an 3 
money at 0 how ane 
was moved how 


Mapoꝛ of Shrewsbury, &e: 
wenn 9222 condition to 


144 Ne, vg, Feit lady be removed by 
Certiorare Ly — y, andthence by Mittimus into the Common. 419 205. 
Pleas, and from thence ſent into London to be tried, and when it is 

tried, to be remanded back to Shrewsbury to have 12 See 2 by 

H. 7. 33. Upon voucher in the County Palatine of Lancaſter 

is ſuch in matters real; ta; rea actions cannot be ſued but 1 the 1— 
County Palatine, but in [ 8 it is otherwiſe, fo2 ſuch ac- 
tions may be ſued elſewhere, at the of Party 3 And — 
unto agreed the whole Court: and although matters have 
removed pet the ſame were without motion to Court, 2 
oppoſition oft e other party, and ſo not to be accounted ecedents : 
See 3 H. 4. 46. abzldg d by Brook, Cauſe de remover Plea 41. Where 
he faith, That a Facign 27 pleaded in London in Debt, goes to 
Veen deal be removed in Bank bp the Dearuts £0 try the ddr, 
and afterward ſhall be remanded, 


n 1 9 Eliz. In the Common Pleas. 
L. Sands and Scagnard's Caſe. 


Nan Action e Caſe, laintiff , that 2 
TY of certain: Chatte Lage Blaine the Detondan _— 


Defendant pleade hat heretofoze intiff — Debt 
_ the now — OG — ng and decla⸗ 
red, that the Detendant it bought of him him the ſame gods, (whereof the 
Action is now bꝛo then 


in demand, to 

efendant waged . 57 and had biel Law; by which Nihil Capiat per 
breve, &c. was 15 And demanded NX And by Wind- 
ham and Rodes, Juffices, The ſame is no bar in this . fo2 the wa- 
ging of the Law, and the doing of it, per D P20 _— Contrad ſup⸗ 
poſedby the Declaration in the ſaid Action of abt, andthenth the Pre 
tiff is not bound by the ſuppoſal of it, but is at Sat large to being 

Trin 


on; and ſo Judgment was given fo2 the Plaintiff, 


Spittle and —_— Martin Van a 
Caſe. Caſe. 


Owen Rep. 
8, 55. 


2 Cro. 398. 


Trin. 29 Eliz. In the C 
LI. Spittle and Davie's Caſe. 


[N a Replevin, the Caſe was, That one Turk was ſeiſen of certain 
Lands in Fee, and by his Tell deviſed parcelſ of his ſaid Lands, 
to his eldeſt Son in tail, and the reſidue of his Lands to his Younger 
Son in Fee, Provided, that neither ot my ſaid Sons ſhall ſell o2 
make Leaſes of the Lands given o2 bequeathed unto them by this mp | 
Weill, 0 doe any Act with any of the ſaid Lands, to the hindzance 
their childꝛen o2 mine, by any deviſe oꝛ means, befoze they come to the 
age of zo years; and if any of my Sons doe ſo, then my other Son 
ſhall ove e potion of my Lands ſo deviſed to his I the el. 
deſt Son befoze his age of zo years leaſed the Lands to him deviſed, 
ut ſupra, fo2 years, agatnſt the intent of the ſaid Proviſo. The youn- 
ger Son entred, and he leaſed the ſame Land foꝛ years befoze his age 
of zo years, Upon which the eldeſt Son did re-enter, and the opint- 
on of the Court was, that here is a Limitation, and not a Conditt- 
on; and here the re-entry of the eldeſt Son was holden unlawfull; 
fo2 this Proviſo did not extend but to the immediate Eſtate deviſed, 
v to them, and not to any new Eftate, which did ariſe upon the 


- limitation; and when the younger Son enters upon the eldeſt Son by 


the ſaid Limitation, he ſhall hold his Eſtate, diſcharged of the Provi- 


ſo, 02 any limitation contained in it. 
rin. 30 Eliz. In the Exchequer. 
LII. Martin Van Henbeck's Caſe. 


A N Intoꝛmation was erhibited in the Exchequer, againſt Martin van 
H<nbeck, Merchant-ſtranger, upon the tute of 8 H. 6. Cap. 
17. concerning the gaging of veſſels of Tine, and ſhewed, That the 
Defendant had ſold to ſuch a one, ſo many pipes of Wine, and that 
none of them bid contain as they ought, 126. gallons; and although 
they were ſo defective, yet the Detendant had not defalkedthepaice, &c. 
gccoding to the want of meaſure, fo2 which he had fozfeited to the 
Queen, all the value of all the ine fo detective, Exception was ta⸗ 
ken to the Jnfo2mation, becauſe there is not ſet down how much in e⸗ 
very pipe was wanting, as one 02 two gallons, &c. lo as a ratabie 
defalcation nught be made accozding to the p2opoztion of the want 
of meaſure; But if the Infoꝛmer had ſet foꝛth in his Jnfozmatton, 
that no defalcation was af all, ſuch general allegation of want of mea: 
ſure, without other certainty, had been god. And the Caſe was 
cited, 32 E. 4. 40. Lyſle*'s Cale, Wihere the plea wants certainty; o2 
— he urs that he was ready to ſhew to the Council of the Plain⸗ 
tiff his diſcharge of an Annuity, &c. and doth not ſhew what manner 
of diſcharge, as releaſe , &c. So 2H. 7. 6. in Dower, againſt the 
heir, whopleavs in Bar, Detainmentof Charters, without ſhewing 

at Charters in certain: alſo there is time enough of defalcation, 

en the time of payment comes, and not upon the Contract; and it 
is not ſhewed, that the Vendee had paid fo the Cline. Egerton, S0- 
licitoꝛ, contrary, When the thing demanded is to be reco2ded, there 
ft ought to be certainly ſhewed, but contrary, where it goeth onely to 
the point of Contuepance of the Dffice; and here, the thing to be a- 
bated is not in queſtion ; fo2 be it moꝛe 02 leſs, the Defendant is to 


loſe the value of all the TUtne, and that which is to be decalked, ts = 
n 


Martin Van Henbecl;'s 5 
Caſe. 


39 


an Induction, o2 Conveyance tending to the payment of the foxfeitare 


As in Partridge's Caſe, 7 E. 6. Plow. 85. TUhereupon the Statute of 
32 H. 8. Maintenance, The ]laintiff charges the Defendant with a 
Leaſe fo2 years, made toa — without ſhewing fo2 what term 
certain, and yet it was there holden well enough, notwithſtanding 
that the Leaſe was not to be toꝛfeited, but was a Conveyance to the 
point of fozfeiture ; i. the value of the Lands 38 Aff. 12. A Steward 


of a Leet was p2eſented, foꝛ that he had ſuffered many Bꝛewers and 
Bakers to 1 15 bꝛew, contrary to the Aſſiſe, pro redemptione in- 
de capiend. wiWout chewing in certain, what Bakers, o2 of whom he 


had taken redemption; but notwithſtanding that, the Defehdant took 
iſſue upon the matter, &c. And it is impoſſible fo2 the Jnfo2mer, to 
know the quantity of the full meaſuregf _ ie of Wine, which 
doth not belong to him, but to another, and ikthe Law hours compel 
im to this impoſſibility, the Statute ſhould be ofnone +3 E:3.363. 
n Nuſance fo2 dꝛowning of his Lands, exception was taken, becauſe 
it was not ſet foꝛth what quantity of land, but it was not allowed; fo? it 
is impoſſible to know, to what depth the land was d2owned, and how 
much ofthe land was dꝛowned: So nts Intoꝛmer cannot know eve- 
oonfull, &c. Andhe ſaid, that the defalcattonought to be at the time 
ofthe Contrag, oꝛ within convenient time after. Coke, contrary, Here 
is a great incertatnty, which is not tolerable in an Jnfomatton, fo the 
Sy ofthe want is uncertain, and ſo likewiſe the quantity of the de⸗ 
alcation, fo2 the want muſt be fourty, — five, None gallon, 
pottle, quart, oꝛ pint, and in ſuch Into upon penal Laws, the 
matter of it ought to be certainly ſhewed, Oportet ur res cetta deducatur 
{ judicium, (0 as the Court may judge thereot : as e an Jnfomng- 
rr 
an a E a 101. 1001. 5 | 
whole pale ofthe pꝛincipal, here thercought to be ſurio Content 
foꝛ above 10l. in the hundzed; and alſo there 12 Put . 5 
is impoſſible to diſcover the ſubtilty ot an But if : 
tion be exhibited here againſt an Ulſurer, and charge t he took 
moꝛe then 10l. in the hundꝛed, without chewing how m . 
mation is utterly inſufficient; fo2 the Intoꝛmer ought to ſet the 
q 


quantity of the intereſt received, and pet the ſame is not to be reco- 
vered: Alſo if the Infoꝛmer ſetteth fo2 anuſurious Contract, Cum quo- 
dam homine ignoto, tt is inſufficient, 5H. 7. 17, 18. Ian Jnfo2mation 


be exhibited upon the Statute of Liveries, as well the giver as the ta- 


ker, ought to be certainly ſhewed, &c. Another exception was taken, 
becauſe the woꝛds of the Jnfozmation are, Quæ quidem dolia, vel eorum 
aliquod, &c. did lack, &c. But by Manwood, the ſame is well enou 
erefoze Coke did not ſpeak to it; And he (aid, that the time of 
, defalcation ofthe price is upon the payment, and not betoze, JE J. S. 
lend to one 100l. foꝰ a year, and upon the loan, contract with me, ta 
one me 201. fo2 the loan of the ſame fo2 one year, It now when J 
im he taketh but 101. he ſhall not be punithed tz the Contra, but 
ee e Boo frog 
ngarenos, 1 nrouna 5 | 
on, Fer it is not ſufficient ; fo2 the wozds of the Stature are, Ger 
into his hands, &c. Owen —— to the ſame purpoſe: — not 
alledged, Quantum. vel in quanto defecit, Jfthere had been but a Pint 
it had been ſufficient ;, The Inkozmation goes farther, Non defalcavit 
tantum de pretio, quantum defecit, and (0 tantum, & quantum, is iner 
tainlylaid; 22H. 6. It A. be bound to B. tomake him aufficient Eſtate 
in ſuch Lands, in an Action bꝛought _ ſuch an Obligation, it is no 
lea to ſay, That he hath made unto him a ſufficient Eſtate, &c. but 
e ought to ſhew what Eſtate , So 7 E. 4. If one be bound to repair 


ſuch a houſe, It is not ſuffictent to ſay, that be hath repaired it, 575 
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Green and Everard's 2 goo ap _— 
Caſe. Can: +=: 


he ought to ſhew, in hoc, vel in illo: Egerton, The abatement ſhall fic 
upon the Contract. And afterwards Judgment was given againſt 

e Intoꝛmer, becauſe it is not ſhewed in the Jnfo2mation in how many 
QAeſſels there was want; but if he had alledged but the want of one 
Pint, it had been god fo2 the value of all the Cline: And by Manwood 
that might have been well enough known by the Gauging how much 


every Qeſſel wanted. 


x Len. 290, 
291. 


Mich. 30 Eliz. In the Exchequer | | 
LIII. Green and Everard's Caſe. | 


* 

3 Ejectione Firmæ àgainſt Everard by Green, the parties were at iſſue, 
L andthe ſaid Green challenged one of the Jurozs, and aſſigned fo2 
cauſe, becauſe the ſafd Juro2 held Land under the ſame Title as the 
Defendantdid: To p2ove which one Lancelot Chandler was pꝛoduced 
as a (Witneſs (0? the lald Green, who depoſed upon the ſaid Challenge 
the ſame, fo2 which - + —4.—— was d2awn, and ſo there was 
no Jnqueſt: and lo the Plaintiff was delayedothisTrial: whereupon 
he ſued the ſaid Lancelot, tam. pro Domina Regina quam pro ſeipſo: any 

t was found foꝛ the intifl. And now Exception in Arreſt of Judg⸗ 
ment was put into the Court engroſled in Parchment ; viz. Ad Judi- 
cium pro Domina Regina, & præfat. Querente, Curia procedere non debet, 
quia manifeſte apparet, per informat. dict. Querent. quod ipſe non fuit pars 
gravata, quod per calumniam in dicta informatione ſpecificat. ac per jura- 
ment. dict. Lancelot ſuper inde fact. dictus Querens, non fuit damnificat. ſed 
in calumnia prædict. & jurament. predict. ſuper inde factum tendebat in com- 
modum ipſius Everardi, propter quod ipſe idem Everardus tempore calumniz 
predict. exiſtens tenens Tenementorum predictor, per dict. declarat. ſpecifi- 
cator. eadem Tenementa ratione calumniz predict. ac prædict. jurament.tene- 
bat & proficua inde provenientia diutius quam aliter ſi præſens Triatio habita 
fuiſſet ſine aliqua calumnia tenere potui et. See the, Statute of; Eliz. 
againſt Perjury, the woꝛds are, grieved, .letted, or moleſted, &c. 


Mich. 30 Eliz. In the King's Bench. 
LIV. George ap Rice's Caſe. 


8 ap Rice, Tenant in Tail after poſſibility of Iſſue extinct, at⸗ 
ſigned his Eſtate to one A. againſt whom he in the Reverſion 
Nought a Quid juris clamat, and it was anjubged that he ſhould Attozn ; 
fo although Tenant in Tail after poſſibility of Jſlue extina, him: 
ſelf is not compellable to attozn, yet his Allignee ſhall attozn ; foꝛ 
the pbilege is knit tothe perſon who is tn truth Tenant in Tail after 
por thilityof Iſſue, which cannot be the 8 fo2 by the — 
; pxvity and the pꝛivilege are deſtroyed. And where the Detendant, 
in a Quid juris clamat, is adjudged to attoꝛn, Diſtreſs infinite ſhall 
tſſue fo2th againſt him, to compell him to attom; and it he, when 
he appears, doth refuſe to attoꝛn, he ſhall be jmpaiſoned until he 
doth attom: And this Judgment, That the Aſſignee of Tenant in 
Tail after poſſibility ſhould attoꝛn, being given in a Court in Wales, 
_ gory rs affirmed in a Writ of Error Hought upon it in the 
ing's Bench. | 


30 EJiz. 


* 


— —— — — 


Lucas aud Picrott's? FPovye's 5 ; Inciley and Robinfon's 8 
Caſe. $2 Caſe. Caſe. 


—— — 
— 


30 Eliz. la the Common Pleas. 
LV. Lucas and Picroſt's C aſe. 


T* E Cale was, That an Aſſile of Novel diſſeiſin was bꝛought in 3 Len. 137. 

the County ot Northumberland of two Acres of Land; and as to 

one Acre, the Defendant pleaded a Plea tryable ina Foꝛeign County, 

upon which the Iſſue was adjourned into the Common Pleas, and from 

thence into the Foꝛeign County, where by Niſi prius it was found foꝛ the 

Plaintiff; And now Snag, Serjeant, pzayed Judgment fo2 the Plain⸗ 

riff, and cited the Book of 16 H. 7. 12. where Aſliſe is adjourned in 

Bank fo2 difficulty of the Uerdic, they there may give Judgment 

But the whole Court is of contrary Opinion; fo2 here is ano- 

ther Acre, the Title of which is to be tryed befoze the Juſtices of 

the Aſſiſe, befoze the Tryal of which no Judgment ſhall be given 

fo2 the Acre fo2 which the Title is found : And the Alſiſe is p2oper- 

lv depending befoze the Juſtices of the Aﬀiſe, befoze whom the Plain⸗ 

tiff may diſcontinue his Aſſiſe: And it is not like unto the Caſe of 

6 Aſl. 4. 8 Al. 15. where in an Aſliſe, a Releaſe dated in a FOe1gn 

County is pleaded, which was denyed, . foz which cauſe the Afliſe 

was adjourned in Bank, and there found by Jnqueſt not the Deed 

of the Plaintiff; now the Plaintiff, if he will releaſe his damages, 

ſhall have Judgment of the Freehold pꝛeſently: But in our Cale, Poftes. r99., 
arcel of the Lands put in view doth remain not tryed, which the 14 .. 7- part 
laintiff cannot releaſe as he may the damages: And therefoze *'* 
e Court awarded. That the Gerdi ſhould be ſent back to the 


* Juſtices of the Allile. 
Mich. 3o Eliz. In communi Banco. 
LVI. Povye's Caſe. 


P an Attozny of the King's Bench, bzought an Action of Treſpaſs 

there againſt the Tarden ofthe Fleet, who came into the Common 

Pleas and demanded the Advice of the Court, becauſe he is an Officer 

of this Court, and therefoze ought not to be impleaded elſewhere : 

But it was laid by the Court, That becauſe that the Plaintiff , Cr 3 
hath alſo his JPyvilege in the King's Bench, as well as the Defendant * 

hath here, this equality of Þ2ivilege ſhall render the parties at li⸗ 

berty; and he ſhall have the benefit of the Pꝛivilege who firſt be⸗ 

gins Suit: and lo the (Uarden of the Fleet was adviſed to anſwer, 


Hill. 29 Eliz. In the Common Pleas. 
LVII. Inchley and Robinſon's Caſe. - 


12 an Ejectione Firmæ, it was found by ſpecial Uerdict, That King oven Reg. 
E. 6. was ſeiſed of the Mano and hundzed of Fremmingron, and by . . 

his Letters Patents granted the ſame to Barnard in Fee, rendering 3 . 1? 

130l. per annum, and alſo to hold by Homage and Fealty ; and after- 

wards Queen Mary reciting the ſaid Gzant by E. 6. and the Reſerva- 

tion upon it granted to Gartrude, Marchioneſs of Exeter, the Mano? 

of Fremmington, and the ſaid Kents and Services; and allo the 

Mano? of Camfield, and other Lands and tenements, to be holden 

by the twentieth part ofa Knight's Fee: Gertrude ſo ſeiled, aa” 


— - 
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Inchley ard n 
Caje. : 


the Loꝛd Montjoy the Mano! of Fremmingron, the Mango? of Camſield. &c. 
and alſo bequeathed divers ſums of money to be levicd of the pꝛe 
miſſes: and they farther found, That : laid Rent of 230l. was the 
full third part o the yearly value of all the Lands and Tencments of 
the Devitoz. The Queſtton was, Jfby thoſe wozds of the Devile, Of 
the Manor of Fremmington, the Rent and Services of the Manoꝛ did 
paſs? i. the Rent and the Homage and the Fealty reſerved, the Gꝛant 
of King E. 6. of the Wano2 and Pundꝛed of Fremmington? and tf the 
ſaid Rent and Services are iſſuing out of the Manoꝛ? foꝛ if the Rent 
doth not paſs, then the ſame is delcended to the Heir of the Parchio- 
neſs ; and then being found the full and third part of the value, the 
King and the Heir is fully anſwered and ſatisfied, and then the Inheri⸗ 
tance ofthe reſidue diſcharged, and ſettled in the Deviſee: And if the 
Rent doth not paſs, then is the Heir of the Parchioneſs entitled by 
the Statute to a third part ofthe whole. 1 

Shuttleworth, Serjeant, Jf the Barqueſs had deviſed by expꝛeſs 

woꝛds the ſaid Rent and Services, they could not have paſſed: fo2 as 
to the Services, they are entire things, as Þomage and Fealty, and 
they cannot paſs by Oevile in caſe where Partition ts to follow, fo2 
cuch things cannot receive any Partition 02 Diviſion, therefoze they 
are not diviſible ; fo the Statute doth enable the Pꝛopzietoꝛ o2 Owner 
to deviſe two parts of his Jnheritances, in thꝛee parts to be divided; 
i. as Catalla Felonum cannot be debiſed foꝛ the reaſon afozeſaid; which 
was granted by the whole Court. And as to the Oevile, he argued 
much upon the grounds of Deviſes, and put a ground put by Fineax, 
15 H.7.12, where every Citlought to de conſtrued and taken accoꝛding 
as the woꝛds do tmpo2t,02as it maybe intended oꝛ impiyed by the wozds, 
what the meaning of the Teſtato2 was out of the woꝛds of the UUlill. 
See thereof a god Cale 9 H. 8.8. and 9. and he retied much upon the 
Caſe of Bret and Rigden, Plow. 342. So he laid in this caſe, becauſe the 
intent ot᷑ the —— doth not appear upon the woꝛds of the Till, that 
this Rent ſhould paſs; it ſhall not paſs, foꝛ there is not any mention 
made of any Rent in all the Till. 

Fenner contrary, and he argued much upon the favozable conſtruction 
which the Law gives to Wills, 14 H. 3. Reverſion fo2 Remainder, & 
e contr. 17 E. 3.8. A man may make a Feoffment of a Banoz by the 
name ok a Knights Fee, a fortiori in caſe of the Deviſe : and in our caſe 
the arquiſs conceived, That the Rent and Services reſerved out of 
the Manoꝛ of Fremmington was the Mano? of Fremmington ; and the 
Lau ſhall give ſtrength to that intention. 

Walmſly conceived, That the Kent did not paſs by the name of 
Mano, &c. fo2 this Kent, nec in rei veritate, no in reputation, was 
ever taken foꝛ a Manoꝛ: Aiſo the woꝛds, Of the Manor and Hundred 
of Fremmington, are put amongſt others which are Banozs in truth; 
by which it ſeemeth, That the Deviloꝛ did not intend to paſs but 
one Manoꝛ, and no other Hereditaments, by that Mano? of Frem- 
mington. It is a Rule in Law, That in the conſtruction of a TUill 
a thing tmplyed ſhall not controul a thing expꝛeſſed: But here, if 
by implication the Rent ſhall paſs, then the Mano? of Cambeld ſhall 
not paſs, which it was the intent of the Deviloꝛ to paſs, and that by 
expꝛels wowds, See 16 Elizab. Dyer 330. Clatche's Caſe 2: and fee 16Eliz. 
Dyer 333. Chapman's Caſe, But in our Cafe here, there are not any 
ſuffictent wozds to warrant any implication; fo2 neither in truth no2 
in reputation was it taken tobe a Wano2: 22 H.6.2. Gzeen Acre might 

y the name ofa Manoꝛ, although it were bit one Acre of Land, 

cauſe known by the name of a Wanoz. See accowdingly 22 H. 6. 39. 
And ſee, where, befoze the Statute of Aſes, a man had Recoveroꝛs to 
his uſe, and he wills by his Will, That his Truſtees ſhould fell 


bis Lands, they may ſell. And he ſaid, That if a man felled — — 


1 nchley and Robinſon's 8 
| Caſe. 


ano? parcell in Demeſne, and parcell in ſervice, and he grants the 
emeſnes to one and his Heirs, and afterwards deviſeth his Manoz, 
peradventure the ſervices ſhall paſs ; but this Rent hath no reſem- 
blance to a Hang. = RE 3 
SGaudy, Thts Rent ſhall paſs by the name aloꝛeſaid. Favourable 
conſtruction is to be always given to Wills, accozding to the intent 
of the Deviſo2, and no part of a Till ſhall be holden votd, if by any 
means it may take effect; then here it appeareth, that his meaning 
was, that upon theſe wo2ds every thing ſhould paſs tothe Devilee con- 
cerning the laid Manoꝛ of Fremmington; fo2 otherwiſe, the woꝛds of the 
Pano2 of Fremmington ſhould be void and frivolous, which ſhall not 
in a Uſill, if any reaſonable conſtruction can be; fo2 it is found ex- 
pꝛeſly by the Jury, That neither at the time of the ill made, noꝛ at 
the time of the death of the Deviſoꝛ, the ſaid Deviſoꝛ had any thing 
in the ſaid Mano? of Fremmington, but onely the ſatd Bent of one 
hundꝛed and thirty pounds. And it may well be taken that the De- 
viſo2 being ignoꝛant what thing a Yano? is, though that the Rent 
was a Mano, becauſe that he had Rents and ſervices out of the Ma⸗ 
noꝛ. Foꝛ in conſtruction of Tills, the woꝛds ſhall ſerve the intent o he 
party ; and therefoze if a man deviſeth, That his Lands ſhall be ſola 
fo2 the payment of his debts, his Erecutozs al ſell them, fo2 the 
intent of the Teſtatoz naming the Uendozs, is ſuffictent: And ſee 
Plowden, 20 Eliz. 5. 24. L. after the Statute of 27 H. 8. deviſeth that 
his Executoꝛs ſhall be ſeiſed to the uſe of A. and his Þeirs in Fee, 
whereas then there was no Feoffees to his uſe; the ſame was holden 
a good Deviſe of the Lands of A. and the Judges conceived, that the 
Deviſo2 was ignoꝛant of the operation of the Statute, in ſuch cale, 
and therefoze his ignoꝛance was ſupplied: See Br. Deviſes, 44. 29 H. 8 
A. had Feoffees to his uſe, and afterwards, after the Statute of 27 
H. 8. willed that his Feoffees ſhould make an Eſtate ta B. and his 
Peirs, it was holden by Baldwin, Shelley and Mountague, 1 that 
it was a god Deviſe : See 26 H. 6. Feoff. 12. A Carve of 1 nds map 
paſs by the name of a Manoꝛ, Ergo, a multo fortiori, Rent, foꝛ Rents 
and Services have mote nearneſs, and do moze reſemble a Yanoz 
than a Carve of Lands; and it cannot be intended, that che mea 
ning of the Teſtato2 was to grant the Bano? it ſelf, in which che had 
nothing, eſpectally by her Will; fo2 cabin, colluſion, oz indixect dea« 
ling, ſhall not be pzeſumed in a Will: Allo the Marchioneſs, fo2 four 
years together befoze her death, had the Rent and Services of the ſaid 
ano2, and ſhe well knew, that ſhe had not any other thing in the ſaid 
anoꝛ, but the ſaid Rent and Services; and therekoꝛe it ſhall be in⸗ 
tended, that that was her Mano of Fremmington, A. ſeiſed of a Capi- 
tal Meſſuage, and great Demelnes lying to it, leaſeth the ſame to2 
years, rendzing Rent, and afterward deviſeth to another all his 
arm, lying in ſuch a place, Jt was rated in that caſe, that by that 
eviſe, the Rent and the Keverſion ſhould paſs: See the Cale be- 
twirt Worſelie and Adams, Plowd. 1 Eliz. 195. by Anthony Brown and 
Dyer. Periam, Juſtice, was of opinion, that this Rent might be di⸗ 
vided well enough; But by Anderſon, It is but Rent-ſeck; but Periam 
ſaid, it was a Rent diſtratnable of common Right, but all of them 
agreed, that the Rent might be divided, but there ſhould not be two 
Tenures. And the Lozd Montjoy being adviſed that this Rent did 
not paſs by the Gzant, but deſcended to the Heir, being the full part 
of the whole, entred into all the reſidue of the Lands, and made a Leaſe 
of the Mano? of Camfield unto the Plaintiff, upon which entry, the E- 
jectione firmæ was bzought, and afterwards the Plaintiff ſeeing the o- 
pn of the Court to be againſt him, and fo2 the Devilee of the Rent 
y the name afozeſaid, did afterward diſcontinue his ſutt, &c. 


G 2 Trir. 


5 Coſtard and Wingfield 


Tj. Caſe. 
1 Trin. 30 Eli Intrat. T. 28 Eliz. Rot. 507. In the 
j 1 Common - Pleas. 
* LVIII. Coſtard and Wingfield's Caſe. 
v7 5 Co. 63. Ji 
1: commandment of A. re rhe wu 115 L. Cromwel ; The 
1 where, 6. by reaſon 


F by reaſon of 1 ch Poue 1 claimed con mon, was a new 

ik erected within zo years; and that beſ befoze that time, there had not 

i any houſe there, upon 4545 

| eant, argued fo2 intiff, That thould have com- 
ſal = he (aid - pn 


0 . 25 —— 15 E. 4. 29. And he agreed 1 Caſe, That 


That be = ꝛelcribe is impꝛoved, as t 
in 5 = But FEES EE both not noe b any XE 
855 peak 02 fo2 _ ne of 


ö | Ve i Str 
. : to the = Fo? he ſaid, that it is ſaid a7, nb That it is Anti- 
1 qua Vilſa, but doth not ſay, that it hath been ſo time out of mind, &c. 


re. and (0 it ought to be laid, as the B is in 15 E. 4. 29. a. And then, it it 
9 be not an ancient Town time out of mind, the parties cannot 2e- 
15 ſcribe as Inhabitants of the ſatd Town, to to have common time out of 
. _ &c. And he ſald, That if ſuch a peſcription- as is ſaid in this 
| | Cale be god in Law, viz. That every one erected a new houſe 
within the —— Town, ſhould have common to his ſaid new houſe, the 
ſame ſhould be 2 — to the ancient Town, and to the utter over- 
chꝛow and man.. ſt impairing of the common there; and it might fo 
happen, that one who had but little Lands in the ſaid Town, mtght 
ertd twenty new houtes there,and ſoa ninfinite numberof houſes might 
| be newly erected there; and there could be common allowed to every 
1 Jnhabitant withtn the ſaid new erected houſes, which ſhould be incon- 
— ggn—_— alonable. Anderſon, chief Juſtice, pe who erecas a 
new houle, cannot pꝛeſcribe in the common, fo2 then a p2eſcription 
—— begin a 1 this 411. whfch cannot be; and he infiſfed much upon 
nds oukd happen to the ancient Tenants, it ſuch a 
dag ng oy —_ ſhould be . Periam, Jf it ſhould be 
eee CE 
Sta 5 aken 
away by Nh new edificattons and erection of new houſes, which were 


| not reaſonable; And ſuch was the opinion of the other Juſtices, and 
J 


45 


— 


Rous and Artois 5 
Caſe. 


thecetaze they all agreed, that in the pꝛincipal Caſe, the Plaintiff 
ſhou .d not have common to this new erected houſe; but the entry of the 
Juogment was reſpited untill the Court had ſeen the Reco2d, and af- 
ter they hed ſeen and conſidered upon the Reco2d, Anderſon and peri- 
am were of opinion as befoze 2 But Windham did not encline to the con- 
trary; but they all agreed, That he who ſet up again a new Chim- 
ney where ai old one was befoze, ſhould have Eſfovers to the ſaid new 
Chimney: and ſo if he butld a new houſe upon the foundation of an 
old houſe, That he ſhould have common to his ſaid houſe new erected : 
Do if a houſe falleth down, and the Tenant o2 Jnhabitant ſets up a 
new houſe in the ſame place: Alſo if a man hath a Mill, anda Wlater- 
courſe to it time out of mind, which he hath uſed time out of mind ta 
cleanſe, if the Mill falleth, and he erecteth a new Pill there, he ſhall 
have the Watercourſe, and liberty to cleanſe it, as it had befoze, and 
afterw1rds the ſame Term, Judgment was given fox the Defendant, 
ro which Windham, Juſtice, agreed. 


Hill. 29 Eliz. Ta the King's-Bench. 
LIX. Rous and Artois Caſe. 


T Cale was large, but the points in this Caſe were but two : The oven kep. 
firſt was, Jf Tenant per auter vye, after the death of Ceſtuy que yye 27: 
holdeth over. If he be a Oifſeiſo2 02 not: The ſecond point was, 4f+©2+ 
Tenant at will, o2 at ſuſferance, be ſuch a of 41 50 as 
e may grant Copyhold Eſtates to Copyholders: Foz ſt point; 
t was agreed by Godfrey, and he held, that the patacipal Caſe was, 
har if Tenant pur auter vye holdeth over the li Ceſtuy que vye, 
tyat he thereby gaineth the Fee ; But he granted the Caſes, That 
where a man holdeth at the will of another, that after the Eſtate de- 
termined, if he holdeth over, he hath not gained fee, foz he is 
Tenant at ſufferance ; and as Littleton ſaith in his Chapter of Kelea 
ſes, 108. Tenant at ſufferance, is a man of his own OCCU- 
teth the Lands and Tenements at the will of him who the Free- 
bold and ſuch an occupier claims nothing but at will; But he ſaid, 
That in the pzincipal Caſe, he otherwiſe claimed than at the will of the 
Leſloꝛ; fo2 that it appeareth, that he hath granted Copy: and he ſaid, 
that this difference doth give answer to the Caſe which is, t. H. . br. t. 
per Copy 18. where it is ſatd fo2 Law, t none is Tenant 
rance, but he who firſt enters by authozity of Law: As if a man makes 
a Leaſe fo2 years, 02 fo2 the life of another, and he holdeth 
after his term expired, — after the death of Ceſtu que vye; It he clai 
nothing but at the will of him who hath the Frech be is à 
at ſufferance. But if he holdeth in the Lands againd the will or his Leſ- 
ſo2, then he is a Diſſeiſo2; and ſo tf he do act after ſuch continuance of 
afſeſſion, contrary to the will of his Lefſoz, he is a Diſſeiſoꝝ, 10 E. 4. 
© an Infant maketha Leaſe at will, and the Neth, 
ſce continueth in poſſeſſion, and claims Fee, 
dancelter, 18 E. 4. It Ceſtuy que op dieth, and 


reaſon of the Caſe to be, becauſe that the re 
the other, 
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Rous and — 


46 Caſe, 
reaſon,-as J conceive, that the Writ of Entre ad terminum qui præteriit, 
tieth againſtſuch aT who holds ſo over his Term; and that Wric 
is a Præcipe 1 GD doth not ite but againſt a Tenant of the 
Freehold, on of Tilney; 7H. — 43. 3 if the 
Gua 27 1 the Tenant 
g, their Eſtateg 
e, he 225 not claim to 
th an act contrary to the 
| in manner as atoꝛe⸗ 
3 Cro. 302. 12 E. 4. 12. 


= , becauſe he is in by lawfull _ _ an Aſſiſe doth not 
protempore. hl e Book of 22 E. 4 


eas a Tenant at 
ore les ands with the cuſtome of 
+00 — 7 re — — — 
== 1 5 
e een l 


hat the Leſſee of a M 
the death of the Copyholder, 
to che Land; and ſo he may doe, 
anoꝛ durante bene placito: and pet it 

nt of the Banoz, cannot relerve 
to —_— the ancient Kent, 02 more. 


H. 8. Dyer 57. at; 
the 724 2 qu uſe fo2 . the remainder over in 
—— * life of the Leſſee, the Leſſee continueth 
his Eſtate, and ton — Juſfices —＋ e — Pleas, and 
— en be was chat e is but a — at ſu ce, fo2 the Leaſe 

{continuance of the Remainder, becauſt he had autho- 
ee eee 
| an 
ſo it is pears, 02a As to the ſecond point, J grant, that Te- 
2 02 at is Dominus pro tempore, but 
anting of Copies by them: Fo2 it was 
ef node 8 which are tobe granted 
if aCopyholder voth fur: 
ee ſuch a ſurrender, and 
uſe the ſurrender 18 wave ; ; 


— to one, and the Deviſee —＋ und granted Coptes, and after- 
wards it was found that the Deviſe was void, and it was there nent 


- 


In the Exche- e 2 7 4 8 


quer. Caſe 77 


that Coptes made by ſuch Deviſee upon ſurrenders, were and 
were not to be avotded ; but contrary of Copies made after Ty; 660 
of Tenants upon voluntary grants. J grant, that when Ceſtuy que 
uſe dleth, the Eſtate fo2 life is utterly void and gone; and therefoze he 
is in by w2ong, but he cannot thereby gain great an Eſtate as a 
Diſſeiſoz, becauſe he came in at the firſt by right. Arkinſon put a diffe- 
rence betwirt Tenant at will, and Ivy, of Te at ſufferance ; 


at will ſhall have atd, but Tenant at 
Bol ts, n at will 18 5 8 1 
Tenant at ſufferance; fl due e coords = 


_ be bath iv ſome mice; eil. to 
wong doer, Athen if 105 by — 5 4 rene nr 


minus pro tempore, any Gre eg. oe 


7H. 9.3. Tenant at ſufferance, 
tel of another damage feaſant. Coke, O it is, 
ger, but not ot᷑ enant ofthe fre ! 1 ce, 
cannot have Tr agat 


2 but Tenant 
gatned the ee, decay 


LX. Tris. 29 Eliz. In the winks 
I the 1 Chamber, there was 


s this Caſe 1 ny 
, betwixt three, A. was one of 
— E uolibet eorum. 4.tas one of them; any x 


. avjud ne the Sole that the Covenant W not 
nonely, but ought to be bzought by them both; 


Mich. 33 Eliz. In the Common Pleas. * | 


LXI. Carter's Caſe: 


A Being ſetſed of the Mana ol Staple in Odiham, and of divers x Cro. 208. : 
Lands in Odiham, ſuſfrreu a common Recovery of the Owen Rep. 
and by Jndenture expeefled the uſes in thi manner fs 3 


remainder over 
a of Saple was in Odihatn my ye 
ing rhre and 11 We the 3 acc 3 
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Cobb and Pri- Taylor and Broun- 0 Maunſel and Ver- 1 
or'sCaſe. 1 fal's Caſe. non's Caſe. 
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nel. 33 Elix. In the Common Pleas. 
LXII. Cobb and Prior's Caſe. 


Trin. 33 liz in the Common Pleas. 


LXIII. ME and BrounſaP's Caſe. 


Statute of 22 H. 8. by Taylor n 
N Lig, D 1 —— 


of his body, &c. the peels nder to 
the Remainder to the ri 
; AND R. B. ma 
Remainder 
a fm ie it Li ven in Evidence, 
usband and TUlife 
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: r entreth after th the death of the Fa 

c HE 
e es DO ee eee 
When the younger Son entred, the Freehold was , im, uch 


Anderſon doubted. 


Trin. 33 Eliz. In the Common Pleas. 


LXIV. Maunſel and Vernon's Caſe. 


e eee 
las, i. Compu c en. Ver- 
020 Ponte alt Don of the Parliament,an demanved Jug: 


non Lod Powis,andſoa 


Penruddock. and New: 
man's Caſe. 7 


man of the W Note, ſome ſaid, That efen 
inb e — gen n Defendant had come 
ve plea eaved this Plea o anyother 
hat the efendant is an Eſquire, abſque hoc, 
Lo Pong Wn 6 Paron of the Parliament; anh.as the Jurp was 
nd An- 
erte conceived, That this Plea to the Writ was not god, fo2. the 


he is 


name of Lord ig not _ ree, as Knight, Duke, Earl; n021s tt: el 
addition; ; and therefore 8 f in 
of a Writ: 9 all the ek. 15 directed 


ſhall have their 


Lets IE 


to ſummon 
and a 


\# 


by 15 e 

Fry one — 4g of Dake, Earl, — — 5 — 
Dfices of £ of Their Names, and not onely Aud. 
tions, Wi eriam Contrary ; and they conceived that there 
was 1 ng 0 this — — Lo 1 tb 2 Earl; 10n agen 
cauſe Court being en⸗ 
tered of Recon, ns db e Ae to the pa and (akent 


de bene eſſe : 
prejubice of Str Edward Herbert, _ was a ſtra 


was concerned therein, 
infoam the Jury, . wa none on 


Trin. 28 Eliz. In the King's- Bench. 
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LXV. Pearuddock an Newman's Caſe. 


ary Pzeoceſs, he could 
ſnolmer) The 1 


Nan Ejectione Firmæ by penruddock againſt Newman the Plaintiff 1% 5. 


— ofa 1 — xt by the Lozd Morley, Not- guilt 
pleaved, the Jury ound this ſpecial matter, ell) Chat W. Log 
DE EEE En ns 
a e in v 
A. ſued Execution againſt the Sa as (ſcil.) Extendi facias, & Liber- 
ate (fled, upon which the ſaid Banoz was delivered to the Executoꝛs, 


pho in ay mie: aw Tn ch 
m 
mandeda Court there, f by ſuffe- 


rance and Semi or e Gr ,andin ther pence: — which 


time the — ſaid to the the 7 1 — We have nothing to do 
with this Manor. upon this Uerdict 1 matters were moved. 
1. I the Erecution we were well done, becauſe the writ of Liberate 


was not retozned 2 and as to that, divers Boks were cited, 21 H.5.8. 
18 E. 3. 25. And there is a difference betwirt a Liberate, and a Capias 
ad ſatisfaciend. and Fieri facias, theſe Writs are Conditional, Ita quod 


* —.— &c. Ita quod habeas denarios hic in Curia, 32 H.. ca. 28. 16 f. 


E in a Writ of r facias — i 02 in a Liberate, 
in n tet ts there are not words efoze 

fo not retomed, EXT Ione up virtueof themis r 

ver 5 ear Y 
mo 0 a r rit; 

5 1 — — new AcionofD of Debt, the Defendant may plead in 

ugh the writ be not reromen, 1102 

* Rec "and 1 7 itke unto the Caſe of Par- 

be retozned, becaule that al. 

En ke v Juvgment is to be given, (ſcil.) Qued 


— ENT == & ſtabilis remaneat in perpetuum, firma & ſtabilis in 
| D per petuum 


Baskervile avd Biſhop of 5 
Hereford's Caſe. | 


tho hat of Entries 114. And E. —— — 


edberwir was well 
Admitting 8 it — a good Execution Jf 
ofthe + m 5 bt. 


Chamberlains EEE Tenant fo? like 


„That fl orithe Land; the ſam 
——Þ - AA wank rharhe enter upon th L 5 By 


Land: But in Zn caſe; it is but a general ſpeech, and efore it 
hall noe be a "SUTLAEr; N | 


| Mich, 29 Alix. In the ct Pleas. 
LXVI. Baskervile and Biſhop of Hoereſord's Cafe. 


ng fon N 2p or 


Na 'Quare Im it 2ought by wiler Baskervile 
| 1 Hereford, —— , the Plaintiff counted, 


Arnold Knight, was ſeiſed ofthe Advowſon in 15-5 the 
ſame to the laid Baskervileand others, to the of himſelf 2 life, and 
afterwards tothe uſe of Richard Arnold his Son in tail: Proviſo, That 
if the ſafd Nicholas died, his heir being within the age of twenty thꝛee 
year hat on the Gzantees and r Peirs ould be ſeiſed to 
nd their Hetrs, until the ſaid Richard had accompliſhed 

e ſald dg Dir Nicholas died, Richard being . G dad 


teen years; by force whereof G es were 
Advowlon, x! anaſterwardsthe Church — an {ot op 


pertained to them to preſent 
Er was to the Countby Serjeant Gawdy, becauſe the 
Þlat had not averred the life of Richard, upon whole life the in- 
tereft of the Plaintiff did depend: and he compared the ſame to the 
Cale of the Þarſon, which had d been a Leſſee of a 
. bꝛought an Ejectione Firmæ, and it was found fo2 ; and in 
rreſt ol Judgment Exception was ta ken to the Declaration, becauſe 
the the Uke of the ob was not averred; and fo2 that cauſe the Judg⸗ 


was 
Anderſon, of Sir N — Richard being but of the 
age bf fourtoert ye —_— an lute Intereſt fo 2 nine years veſted in the 
zantees, not determinable upon the death of Richard; 82 rather, they 
are ſeiſed of a Fee determinable upon the coming of Richard ts the age 


of 23 years, 
11. — and Windham — contra and that here is an Inte⸗ 
death of Richard wfthin the 


_ in the Gzantees determinable u upon the veat 
thin the term, the Ren ain⸗ 


; fo2 if Richard dieth ioithout fue 
wk is limited over to a ſtranger. 

And as to the Exception ts the Count, it was 1 puckering 
Serjeant, That the Count was geod enough; fo? the lifeof 
Richard be not expeſly added, ed, yet ſuch an averment is — implied, 
and ſo ſupplyed: Fo2 the Count is, Quod dictus Nich. oblit, dicto Ri- 
chardo being of the age of fourteen years, & non amplius, bp force of 
which the Plaintife was pollefle of the aid Advotoſon. 05 duden 
Nich. fic poſſe — Mthe Chareh voided: and poſſeſſed Won 
no 
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Morgan and ca LI Backhouſe ind Spencer 5 3 
Caſe. 


un ſhall 


Trin. 29 Elia. In the King's-Bench. 
LXVII . aud Chandler's Caſe. 


againſt Chandler, Jt was 
Kath which, &c. was 
— od 43 = — the 
the Ladp cher, Her daughter, 
emainder to King H.8: in Fee; And 
_ omnes conceſliones & dimiſſiones, 
fate vel in poſterum fiendæ, Wy the ſaty 

per ſcript. b. The dict. Marchic. 


party to the 


Lincoln, 
liament ; din Fee, are all as one 
Eſtate, ad Derived out of =} Eſtate, and the Eſtate of the mg is 
— — 6 — — — That the Leaſe 
ſhould not bind uence not her Jatentee ; 
and ye cited a on Ike Any 6 the tute of 


one upon the 


Trin. 29 Eliz. In the King's-Bench. 


LXVIII. Backhouſe and Spencer's Caſe. 


y Katharine, Nite of 
ady 2 815 — = 


Amvuel Backhouſe t2ought a Writ of Annuity againſt Alderman Spen- 1 Roll. 228. 


cer ot London, and declared upon a G2ant of an Annuity fo; _ 
— and depending the Acton, -_ term expired. Ind ny 


Rolſton and -Chamber's EO and n 


* Caſe. Caſe. 
Zang reds W 8 N Fe 
annuitatem 7h m, 
gin's Caſe. 5 — 1 0 
IIuſt. 28 5. a. N | Jo. 
14 H. 7. 31. 


19 H. 7. 16. 


1440; J 


Mich. 29 Eliz In the ns p96 
LXX. Rolſton and Chamber's Cafe. 1 Leon. pa. 292. 
Olſton byought an Action of 
R. or toc 


. 13. 22 H. 6:57. 3 1. 


toꝛce gt t 
Je was befoxe u 


Mich. 29 Eliz. In the as 
LXXI. Wren ad Bulman's Caſe. 


1 Len. 282. (FX 7 Ren brought an Artion u on the tute of : and of Pit 
INE and Rx" 9 — 2 enen Pann, 
. onſuit, move Serieamt, 
Defendant ha | 
by the 


Statute ; 

of 23 H. 8. and the remedy thereof | 

by : wy Phil. & Ma. And ſo Rhodes, Juſtice, ſaid it was adjudged 
IZA , 


Miel. 


Mery = — Braſier's F e Ralph Morriss 8 


Caſe. $/2 Caſe. Lyfe. 33 


Mich. 29 Elia. In the Common; Pleas. 
LXXII. Mery a Lewes Caſe. 


an Action W. 1. 
MA Lean a the Caſe aginit ===" 


mus ey — 278 . Sanctæ 4 fuit yirie — 43 Tiraw | 
the ad requiſitionem dicti Davidis re 
a 


i Mary all ſich moneys that the Min Mere Spun iner in lich fe, 
ery e eret 
— — And karther ra wb es Domus predict. 


repuarks, oe &c. and upon — u onen it was. founp fo the Plaintiff ; 


tount was tw ge- 
neral, 3 pars domus: _ t to ve ſhewed. 


an ED 1 


quiſitionem dict. IL ai Dlaintiff declare 
paravit E nſirione — — 2 Cro. 404 · 
. ani not * 


r LEA a at 


and foz that Caſe 
| A. Pas 
Mich. 29 Elie. ine Cowon: Pe _ non 
LXXIIL Braker's C. 15 Ne £24 2: a 


_ 
Pro Khon — 8, (7, the Car iy Ang 
the Oli 
ur N n er e Em 
not any ſuch claim as [avoid the Satin Of 4/1 1 See i cus 
Caſe of the Lozd Zouch, in Plowden's Comme 
Trin. 29 Elia. In the King Bench. 


LXXIV. Ralph Morris's Caſe. 


0 1 4 


Libell is determin 
a Pcobibition, And it was be 
fence of Witchery be in ſome 
not ; take away the uri 
Ar LL, a Witch, g 

d; But co ſay, that 
— — at Ag” Wray, Such 


111 y any 

but rd de lar is 
of Titchcraft which is not —_ the Ec 

puniſh the ſame, and afterwards tn Nye pꝛincipa a Conſulta- 
tion — awarded. 


Trin. 


0 


Bardens and With- 2 1 Smalman — 0 * and Broughton 5 
54 ington's Caſe. Lane's Cafe. and Davie's Caſe. 


— 


Trin. 29 Eliz. In the Common-Pleas. 
LXXV. Bardens and Withington's 888 


e wa 
K er Tos Ye Cle Gul ae te 


i C3; 


Triv. 29 Eliz. In the Common-Pleas. 


n 3t - LXXVI Smalman and Lane s Caſe. 


a ca an oꝛiginal eſs, was deliverey 
8 os dog ſuit of Smal- 


at Fat the farm Lane = taken har. the x 
Le in —_—_— King's. 


retom 
was never in — — 
EEE 


riff may reto2n, That 
and ſo charge himſelf; Fo2 al 
determined, yet it is 10 
large. Periam Contrary, It is e old Sherif 
2 as bis — is determined, the ner not delivered: 


Mich. 2 9 Eliz. In the King's-Beach. - 
LXXVII. Megot and Broughton and Davie's Caſe. 


1 Cro. 105 N an = on pon the Caſe upon Aſſumpſit, it was found by Niſi pr ius 


intiff, and afterwards befo2e * da in Ao one of 
eve Detrnpares die 2D, and after Juvgment gi -4 other Defen 
brought a Wris Error in the 


Court, where the rhe Judgment 
— ee ee 

ri Ide 2 Treſp 21. 
— 22 the — not like th DC 


2 Cat of an Action als, fo2 every 
e by each ol them, 1 905 Aſſumpſit br 
point was move the 


8 Quere. 
1 


ma 
could reverſe their 


Farrington and F leet- j Beaumont's 5 EY 


wood's Caſe. Caſe Caſe 
Trin. 29 Eli. In the Exchequer, ' | 
LXXVIII. Farriogton and Fleetwood's cal. 
3 Len. 164, 


DE Caſeupon the Statute of 3. 8.07 Bonaſieies, 
T TheAbbatand Convent of A. &c. 29 H. g. made a heath, 2 
tain Lands fo? three lives, to beg the death of one F. if theviſo 377 
long live: andafterwards, 30 H.8$, within a year ethe 
they make another Leaſe ta Fleetwood: ACh 1 Le Leaſ in the life of 
the laid F. be ſuch an Eſtate and Intereſt, a of the ſaid Sta- 
tute ſhall make the ſecond Leaſe void? wa 1 e Seti fo? it was 


not in eſſe, but a future Intereſt. 


firſt [s but 

ſurvive it — de k FREE and — — Fe 
withita à thing which 
may be granted 02 foꝛteited, and that b And nate 

the woꝛds of the Statute; If any Abbat, & g. within one year next — — 
the firſt day of this preſent Parliament, hath made, or hexeaſter ſhall 
make, any Leaſe or Grant for years, life or lives, of any Manors, — 
whereof and in which any Eſtate or Intereſt for life or-years, at the: time 
of the making of any ſuch Leaſe or Grant, then had his; or com;inu- 
ance, and hereafter ſhall have his being or continuance, and then was not 
determined, &c.; ſhall be void, &c. A Ind here is 3 and that 
1 at _ time e of the making = my to - ama 
— — a Decree was 3s mave again the Lone ENG 


Trin. 29 Elix. In = Racks = 


LXXIX. Beaumont's Caſe. 


Ote, it was holden by all the Barons in the Exchequer, That a owen Rep, + 
ND Ei ich is not naturally a Debt, but by circumftances «. 


_ ebt upon a Bond fo2 perfozmance of 2 a Den 5 


Aſignment. | 
Trin. 29 Eliz. In the Exchequer, 
LXXX. Goddard's Caſe. 


T was moved in the Caſeof Goddardconcerning the of Staple 11 Leon. 8. 
I in Hampſhice, Jfthe the Tenant or chem 2 an in Capi: * 


be — * and the Dilſeilo2 aliens the » and 

Dilleiſee doth re-enter 2 Manwood (atd., That the Land chali not 
be ni of with a Fine fo — n without becauſe the 
Title of the Altenee the wong of the Difleiſor ; but 


perſon of the "Difleiſo2 hail ſhall be chargey with ſuch Te- 
my of the King in Capite makes a Leaſe fo; life, the e f02 
- life makes a Feoffment in Fee without licence , EEE Lend re. eu- 
treth , neither his perſon no2 the Land ſhall be : 

if my Feoffee pon Condition maketh a F 


2 But 


The Lord of — and 2 ; Ards and —_} 


59 Lord St. John's Caſe. Caſe: 
licenſe, and Alth ce — the Condition — None now my Land ſhall 
be 17 > Feoffee was in 
byme by godar wee ce Ene, bernie he , becauſehehad p 15 make a Fe 
5 
tail, oꝛ the Pusband Co his 018 Elite make a Feoff- 
ment 1 Fee, and 3 in the ogy the Fine 172 
none oy lie — Nurs — 5 Lands al e be charged with 


Trin. 29 Eliz. In the Exchequer. 


LXXXI. The Lord of Northampton and Lord St. John's Caſe. 
; Te Lom of Northampton had by ancient Letters} atents bona & 


2 Roll. 195. 


Co. ues emit ——.— & fugitivorum within the Ille = , and one 
= 2 hs ing n —— 
* nvedeed by Obliga b th 


of 


Ae 225 552 Popham ee claimed the ns. 
Northa 
CER —＋ od i e it, fo2by 


= 1 r to wein his Letzer 


Mich. 30 Eliz. Rot. 2737. In the Common Pleas. 


LXXXII. Ards and Smith's Caſe. 


3 Co. 8. Fa Ards mane Con 


7 ace 2 
or rhe la Chamberlain and And Sidi Fowler, and to p 2 


ſaid Richard: Richard and Sibil intermarry, an - 
Richard Dieth, Sibil dyeth, Edward hath tlue Leonard, and dieth; Leo“ 
nard hath iſſue Francis, and dieth; Francis hath iſſue Robert, in ſe 
Right the Conuſance is s mave, and dieth ; Robert entreth : 


„ the laid Robert, in whoſe Rt 
eir male ot the ſaid Lig 
t wartanty, &c. The De: 
Gift befoze to the ſald Richard and Sibil, and 
tht tep hav if had os the ſafd Edward; farther ſhewed, That after 
of the ſatd Richard, Sibil, and Edward her Son leaſed the 
1115 Mano? fo years to one Maſcal, who entred, and was poſſeſſed: 
Edward ſuffered a common Recovery unto the uſe of the Recoverozs, 


who entred and ouſted the , and enfeoffed the ſaid B. 
enkeoffed 


Ards and Smith"; . 
Caſe. 


enfeoffed the (aid Baſter and Fellows; the Leſſee te. entred, Sibil 


died, l onard, Soi and Peir apparent of Edward, releaſed to the 


lald Maſter and Fellows with warranty; Edward died, Leonard died, 
and thereupon a Demurrer was by the parties: and the matter was, 
Ik this Recovery being ſuffered by him in the Remainder ti tail 
upou an Eſtate fo? life, the Recoverozs entring upon the Leſſee fo2 
xt 8. ot = Leſſee fo2 life, and putting him out, and afterwards the 


ars re-entring : If now any Eſtate did remain in the 


College, a _—_— the Re-entry, which ang day a Releaſe ? 

Snag, Serjeant,, argued, That a ſufficient Eſtate did remain in 
the College, upon which a Releaſe might enure; ie. an Eſtate to begin 
after the death of Sibil, and the expiration of the term fo2 years 2 
and although rei veritate, Edward was not Tenant of the Freehold at 
the time. of the Recovery, = ſuch an exception doth not lie to2 the 
Iſſue, and to that purpoſe he cited the Opinion of Fairfax, 12 E. 4. 14. 

Shuctleworth, Serjeant; contrary ; This Recovery wo nothing 
but by way of Eſt pel and Concluſion, and therefoze the iſſue in tall 
may well diſcloſe the matter, and avoid ſuch 8 > duch u bet⸗ 
ter Opinion in the Caſe cited befo2e, 12 E. 4. h a Re- 
covery againſt ſuch a perſon is utterly void, wh 40 85 there wy — 2 
ton, — — Brian. es by and alſo 905 iy 7s the Bemaumer 

3 cot 0 Husband fe, t 
the ite in til, the emainder to Riche 
; The Dughan d and Wife enen Kerovery, th 


Poon hah the Leaſe and oy En, eve, rh 
fe 


twirt Hare and Snow, Plow. 20 Eliz. con a 90 
was bad againſt Tenant in tatl, and is l . eas in truth the 
had —＋ 2 E t wery was ſuffered 
was [den ethe (ve in tail, 02 anyother perſon,- | 
7 e. matter; — 3 * not — rin Couch 8 Toppet el 
91 
0 That he is a tor to the Sttoph _ therefoze it was hot. 
in ſuch caſe mündet dle Execution to have in 
N 2 4 * in IF mige ouſt him of it. So 3H. 4. 122. 8 
Præcipe ig bzought | ey in tail, who p2ays in aid of a ſtran⸗ 
ger as Tenant NS —5 8 enters into the aid, and 2 the De⸗ 
mandant, and afterwards the Tenant in tail dieth ; his iſſue ig at 
large to zalm the Eftate-tatl, although the mouth of his father was 
eftopped as to it. So Tenant in tail bought a Quod ei deforcear, and 
counted upon an eſpecial tail, whereas in truth it was a — tail, 
and recovereth, and diech; the ſaid Recovery ſhall not conclude the 
ytiece ofthe * 6 d Boon bo the Lefler ln pears, 
Prozxce 0 0 n 5 
and aiſo to the Tenant fo? life; fo2 the one is ejected, and the ot 
diſſeiſed; and therefoze the Re-entry of the Leſſee doth defeat al 
under-that Recovery: and here 
ll avoid all the Eſtatẽ whicy was 
Rec + See 44 E. 3. 30, 3 
toA. fo lite the Reamindet ta B. 5 


in Fee, TE ; 
e nee with war: 


* 
+ 


ward, 


ranty theveath oft Leogard, ve 


— — — — 


Hall af the * of 5 
58 Bath's Caſe. 


ty ending 
wa on which was at the time of 
— bony 3 2 ——— — which ip the veathof 


„the nue 

pou Diſleiſoꝛ, Diſlei : 
e A518 6 ran 
nant in tail of Land OLE FOO 


lateral releaſeth to the Gzantee and diet nant 
in tall dieth, now the tlie 19 bound: TEETER 


warranty cannot 1 79 1 worn 


matter was ripe, Gil) That the Re- 
to de made to Lincoln College by the name 232 
ſociis & Scholaribus Lincolnienſis — in Oxonia, where the true 


oll £0 b eco Plea 
— — £ ſtos ve Re tg Socii Ke e the Bo in 


leaded, is, C 
= &c. Tt was adjourned. See this Cale repo2ted, (3 part, 
Lincoln College Caſe.) 


Micb. 31 Elix. In the Common Pleas. 
LXXXIII. Halt and the Biſhop of Batli's Caſe. 


1 Leon. 45. 


zich. 


"Hoghe' 5 5 Lacy — Fiber $ 2 


Caſe. Caſe. 59 


Mich. 32 Eliz. In the Common - Pleas. 
LXXXIV. Hughe's Caſe. 
1? a Formedon, . Aus was, i 91 A. Dedit Aliciæ fibz ſuæ, and to 


14 S. and to the otten:; and it was ſhew- 
edin abatemenrof the the name of the 70 is put befoze 
the name of which it-was — d Court, that it 
Wa rhe Ou e, and the name 
date, nn tr in lde Gd 155 Bar 0 | 5 81 Hg 
at the time of the Gift, were Þugband Allee, Uran h a mat- 


ter diſcloſed the Writ ſhould abate: but that Voth nor ap appear plainly 
to the Court. 


LXXXV. Mich. 32 Eliz. ia the Cormon-Pleas. 


Noce, Jt was 4.1 by the Court, That if if a Writ of Dower « Co. 557. 


Sand & und ede e d e of e We bolt 195 
pe; ri 
1 an afterwards 


where an 1 Infant loſeth 
— bs 222 n te 
Dian, Ran, kde n Infant thall recover againſt him in a Wrir of Deceit. And 
afterwards, the Judgment in the firſt caſe was reverſed. 55 


LXXXVI. Mich.” 32 Eliæ. In the Erchequet- Chumber 


Ne rw cut Iulfces, and — - betoge th hes can Chancellour 
rit of Erto2 


was a n a Judgment given in ages: ig En of Exchequer; and it 
was — Quod propter 1121 Dom. Theſaurarii Angliz, They 


ought not, no2 _ receive the ſaid Writ ; and the Statute of 3 <5 

doth not or help the , -fo2 that extends but.to diſcontinuance, 
Scatu many times hapn . not coming of 
— 14 —— reaſurer, and not to ＋ 2 nulance in a Writ 
of Erro? in the a e of the Treaſurer, &c. 


Mich. 32 Eliz. In the Common: Pleas. 


LXXXVII. Lacy and Fiſher's Caſe. 
E a Rate by Lacy again rea The Defendant pleaded, that 


rata y certain and mne dein i —4— 513 50 
jo | , Wi 
of the Uliſne of Spicold, and it moved in arreſts 
the iſſue was NT; Foꝛ the 
cold and Eaſthall alſo: Anda Caſe was —— ed AC- Web and 
cozdingly betwixt Webb and Richmond. M. 3 1 Eliz. in the ſame Court. —_— 


I Mich. 


| Corber's 5 Sir William Pelham? 7 
60 Caſe. Caſe. 


Mich. 32 Eliz. In the Common-Pleas. 


LXXXVIII. Corber's Caſe. 


ſame Gem ma and concluded, e ned in 
Y . ined in i 
1 22 
Paſch. 31 Elix. In the Exchequer. 
LXXXIX. Sir William Pelham's Caſe. 
1G Caſe, thozt put, ag this: A. Tenant fozlifeofa Beſſuage, & 
caval þ T's, rempinver in kal to B. way divers remainders over : ”" ' So 
and enrolled, bargat 17 and ſold 
Orme to Sir William Pelham in F 


common Recovery thereof, which 4. 
Reco roy tpn and all the Statute 
14Eliz. And if the ſald Recovery ſhould bind B. pm 4 in the remain; 
der in tail, 17 n. Altham of Gray's- 


Inn here Aeiture: Firſt, it is to ſee, if a common 
Recoverp Eat by nt fo life (who Law, 1 in this 
caſe) ER EI 02 not by — 95 5 no Execution be 
NT the ſame 4. dg e execu⸗ 
mast U ii berg int and 1 5 15 terre, Gl 11 5 — 
ſt. 68. acc. N C 

— Fog tt an E Sox =» be mie rom mbum, bu 

z Inſt. 251. which he a. den ich Ga 

Einſt. 330 b. Bargatno to luch Et ht ta puls; and + 

a Bargainee is but Tenant 10 1 f 0 al Lonely L ory ent 
own conſent 2 
ſame is a foꝝte By matter in —5 a eryandthat — may com- 


mit a [ „ ag Al ag by matter of Recoꝛd: By matter in fag 
cannot — 12 25 if the Reverſion be not thereby pulled A 


of him in ther 4 — As il Leſſee fo2 ten years maketh a Leaſe foz 

ties Gurl yon mage e 
0 

mänber fung of Reveriif, although in truth it doth noc 


2 
1 


e rure; "wh 5 Te- 


ngr againſt the right of in the 

Ktn d ec n and Belknap, he cannot plead tot 

— 1 ax le 1 23 in a Precipe bpg rangers 
N afat nf whom the lieth Erecutton, aud 


t Ledde broug an illue, and to recover, fo2 it is a 
foꝛteiture, becauſe che Tenant fo2 85 hath admitted the Reverſion in 
or ory it is an alienation to the diſinheritance ofthe Plaintiff, 
i. the Leſſoꝛ. 19 E. 3. t. Recelt i ; Tenant fo2 life pleads in chict, 
- $-- 14 ainſay the Action of the Demandant, oꝛ makes default by 
vin, he ſhall foreſt his Eſtate; 11 if a Rent be demanded _=_ 


Sir William Pelham's} 
Caſe, 


61 


Tenant fo? life is 1 vin betwirt him and the Deman- 

dant, and ef cen in chief without aid P2a 72 upon which Judgment is 

Tenait he in the N may Quid juris clama 
nant fa2 Nen who oplade ep aulty tr 1 1 the poi 115 

in the 187 the — . on et is not rain i th W 2. 

ſau LN 1 8 
n 22 2. 

nant fo2 th an 10 

demand was nat co 

foꝛ 15 Demandant in 


Tenant fo2 life, and he renper he ſame, it is ng coxfeiture : 1 22 Alf. g i. 


t was the ſc this Recovery: as to 
nant fo? life 7 19 mpladed ina * uod — Th 


pan pant counterpleavs th 


2 . 
5 CO. pete are —— to 


ron ger, the De 


uchee, a 15 
him: he in the no the Carraniy a Writ EH 
ue 27 — into ono toe a avi Fa Bec 
ault, 0 


That Book 

if there in web a __ he 11 

8 Writ of Entry by the Common Law, wing 2 115 

phos fo: life is ip ned any oy in ana of 
reverſion may enter, but if 

vered, then = cn eden bt 


ET 


5 ——— 


And b 24 E. 3. 68. W 21 1 1 
without aid pzaver ; and ſo he argued, t betoꝛẽ T in 
Remainder . enters but after erecution, he is = tion; 
but in our Ca Erecution be ſue 2 ye the inder 
may 2 fo2 1 a by verdic, That at me of the Recovery 

was within age, and then no Laches of entry lhe 1 5 unto 

m, and then he ſhall not be dziven ta his ne 0 the 
Curteſie maketha Feoftment with Warr 
deſcendeth to his Hetr within a eB re hallenter, al 15 
dane Se 925565 ws Did extenp'20 th 
con 32 2 31. 

a ee (ori 


at 
he a tt 


Foz Sir William Pelbam, the Bargatnee, 155 ens 
ughthat he be but Tenant ce i ELLA 15 . 
fo2 life 58 fully as if T AA. 02 his own lite: 


Statute are, oꝛ otherwiſe fo? the term of lite o2 lives quo w — 
upon the Statute of 20 E. 1. gives receit, i. de defenſione juris; 
the woꝛds are, Cum quis aliquod Breve Dom. Regis i impetret verſus renen- 
tem per Legem Angliz, vel feodum oo achun pte — 8 Dotis, vel alio 
modo ad terminum vitæ, &c. 144 he who entreth 0h 
time of the recovery was ot — nert (nt the ab er to the pa 
Eſtate, yet he is within the Statute of 32 H. 8. = he was in 
matnder at the time of the Recovery, andat me of 5 

in the immediate Remainder was dead, L. n 


der: See 15 E. 4. 9. by Littleton, It J 1 to one t. 
and he in a Præcipe che ald derb againit n 257. adn the 
teth unto ano ſaid ſervices in Fee, the ſame is not 


ture, becauſe it is 1 any diſcontinuance. It will be 


tre Amon, 


I a 
= 
the 


Sir William — 
Caſe. 


the woꝛds of the Statute of 32 H.8. are, That ſuch Kecovertes ſhall be 
utterly void ; and if ſo, then he in the Reverſion cannot de damniſied, 
and then no cauſe of fozfeiture; To that it was eaſily to be angwered 
That where Tenant fo? lite doch any thing which ſounds to the diſinheri⸗ 
ting of him in the Reverſion by matter of Recozd, although it doth not 
de veſt oꝛ otherwiſe pꝛejudice r ne ann yet it isa foxfefture, Coke 
contrary: Here in our Caſe there is not any Coviu: Six William Pel- 
ham, 1 he was decefved by the Bargatnoz, fo2 he did not 
know but that the Bargainoꝛ was ſeiſed in tail at the time ot the Bar: 
gain, and it was lawfull foz him to doe other act in the farther aſſurance 
of his bargain; and it was alſo lawfull foꝛ him to vouchhis Bargainoꝛ; 
and although the rr a ranger, yet it is not a fozfet- 
ture, 39 E. 3-16. Aid pꝛũ a ſtranger is a tozfefture, and the reaſon 
thereok is, becauſe heacknowledgeth the Keverſion to be in a ſtranger, 
and that is the cauſe of the foꝛfeiture. See Book of Entries 254. There 
upon aid pzayer, the party to have aid ſheweth ſpecial matter; but in 
our Caſe, Sir William Pelham hath vouched his Bargainoꝛ, and that 
not without cauſe, fo2 he hath a Marranty anden ; andthe Deman- 
dant could not counterplead it,-fo2 he had ſeiſin, by fozce whereof he 
might make a Feoffment : As unto the Caſe of 14E.3.1 ic. Recett 125. 
Leflee fo2 lite in a Præcipe ũgainſt him without aid pzayer pleaded to the 
Enqueft at the firſt day, in that caſe it is ſaid, that he in the Reverſion 
map enter. It is true, that he may enter in the Receit, but not into the 
Land fo2fozfeiture, fo2 then Fitz. — have abꝛidged the Caſe in title 
of Entry Congeable, and not int eofReceit + and the Ek of 
5 E. 3. is god Law, fo2 there the Tenant doth confeſs the Reverſion to 
be in another; but in our Caſe the Tenant voucheth, which is a lawfull 


act done, and accoꝛding to the Covenants of his purchaſe : And ai⸗ 
though the Recovery be by a = yet it is not therefoze a fozfet- 


ture; 5 the Tenant fo? lt , it is no fozfeiture. Be: 
foze the Statute of Weſt. 2, cap.3. which gave Receit to the lite, and 
to thoſe in the Reverſion where the particular Tenant is impleaded, 
and maketh default, vel reddere noluerit, there was no remedy in 
ſuch caſes, but by Writ of Right, but no entry, and that was foꝛ the 
reaſon of the credit which the Law gave to Recoveries, foꝛ it they might 
enter; wherefoze is Receit given? but that was in two cales onely: 
But afterwards, becauſe it was found, that many particular Tenants 
— 1 impleaded would plead faintly, the Statute of 13 R. 2. gave re- 
ceit in ſuch caſes. And upon what reaſons were theſe Acts and Sta- 
tutes made, if in ſuch caſes the entry was congeable ? But after theſe 
two Statutes, another pꝛactice was deviſed, fo2 ſuch particular Te- 
nants would ſuffer Recoveries — ſuchſo2t, that thoſe in the Re- 
verſion could not have notice thereof, toas they could not befoze Judge: 
ment pꝛay to be received, to remedy which miſchief, the Statute of 32 
H. 8. was made, by which all Recoveries had againſt Tenant by the 
Curteſie, oꝛ otherwiſe fo2 lite oꝛ {ives, by agreement of the parties of a- 
ny Lands whereof ſuch particular Tenant is ſeiſed ſhall be void, as 
Tenant by the Curteſie, &c. ſhould be void againſt him in the Reverſt- 
on; and yet there was an evaſion to creep out of that Statute ; fo2 ſuch 
particular Tenants, would make a Feoffment with TUarranty, and 
then the Feoffee ſhould be impleaded in a wric of Entry, and he vouch 
e Tenant fo: lite, who d aver, and ſuch Recovery was holden to 
be out of the Statute of 32 H. 8. 165 the Recovery was not againſt 
ſuch particular Tenants, &c. Fo2 the remedy of which miſchief, the 
tatute of 14E1iz. was made, by which it is p2ovided, That ſuch Reco: 
vertes had where ſuch particular Tenants are vouched ſhall be votd, if 
ſich Recovery be by Covin betwirt them: And he conceived, That 
fozfeiture is not in reſpect of the Recovery it (elf, but of the Plea 

by the Tenant : And here in our-Caſe, there is not any | 
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Cafe. 
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found, 92 chat Str William Pelham knew 1 that he was but Tenant 55 ; 


life ; but it is found, that this Recovery er de wi r aſſent, and 
that was lawfull as the ct — fo2 5 el bag have ſuch a 
Recovery fo2 farther aſſurance : and ir W William f Pelham 2 not 
vouched auy 515 js a and that accoꝛdi ove: 
nants ; — — n was not a bare Cenant ule, buen 
alſo a in ta tough not immediately T 
the Ente fo2 "775 he han cut off; there it rr not uy 
feigned Recobery? Bee's Lis 200024 Hi.b n 7, the lame 19 
recipe, a ſtranger, t me is 
no Four, 2 the ſame dothnot diſaffirmthe R Aya — 


| > 

ſtices, to ow t And 
I -w a ofa pl tm any F 
not enter ; but 


nthe 
nor bound: hn RE 


that he in the rematnder could 2 Dee 24 H. J. Br. Forfeit 89). 
| tufinite DSutts would fol- 


ſame isa 
t Aud in aScicefacias 


the Calewagargued' the Bar 
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whic 1 115 AF until 
wh - ictleton 481. ha none 


had not any 
8 Dpinin 


- main point, he tok this 


anda ignees, ant eſeiſed to the uſe of him who * the Re: 

nant' if no other uſe be expꝛeſſed. And he alſo held, That when — 
— life bargains, and ſells ＋ of 

| which 19matter koꝛfeiture, and t by realon of the 0 n⸗ 

— which is matter ol Reco. And aid that if an Infant, 

Tenant be diſſeiſed, and the Diſſeiſoꝛ — * and afterwards the 


Infant blend, « that he in the Remainder might en 


Gent, 7. 1 ea to the lame intent; and 92 ſaid, That if Te: 


nant fo2 life Recovery e ue is not ſimply a fozfeitur 
02 he m he — have nnn Ia o2 Confirmation made it 


— nor ator Right but js onelp Conſent, pe 
if he 4 hath not any "a the Reverſio {il levy a Fine 
thereof unto another, and a ards the Conuſee wings a Quod 
juris clamat againſt the Tenant of the Land, and he attozn, it is a 


Foxfeiture, 


- Manwood, Baron, to the ſame intent; this is a new Caſe, and J 
pave not ſeen no2 read the Cale in any Buuk, no2 ſeen any preſidents ; 
and it is a — cal, and a general caſe, and wozthy to be argu —* 
> 4 — — ea rips That here is LS — and 12 foꝛte 


— 3. _ ſaith, That beider 

made to one fo2 life, the rema — 9 

ſtranger by faint Acion hath recovered Tenant fo2life 15 Te: 

fault, and afterward fo2 life died, he in the ainder 

2 But e Litzleroo both not — ſame as 
as an Opinion conceived bya Reader upon 

id Statute : and in LL it is but a meer conceit. wries in wheds 


Such 
title of Bemandant tand ape? — the 
ſuffered by Tenant 


e oy A on, and that by the cor common Law. hen 


Recovery had againſt the Þusband by default, where betoze 
not any remedy,but onely wric of Right: and otwithſtandin ug ulte- 
rius quæratur, ſi neceſle liabet oſtendere jus ſuum ſecundum br od 


pri —— — And 2 be not better ing the Sadgmen given 


befoze fo2 him: and n that Statute gave rave Bece 2 07 Wr Abd e 
terminum qui præteriit; and that S is! 2 CRY . 
co god Title oꝛ in nſtat 522 | 
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It hath been objected, That the ſaid Statute of 32 H.8. did not give 
amp Ain in this caſe, but makes the Recovery void; and there⸗ 
oe 


inthe Reverſign ought to ſtap until after the death ofthe partt- 
cular Tenant : To that J ſhall ſpeak after. But here our caſe is ofa 
common Recovery, and it doth appear to the Court, that the De⸗ 
mandant hathnot right, -foz the Tenant might have barred him: Alſo 
this Recovery is not to the uſe of the Recoveroz, but to the uſe ol him 
ho was Tenant in it; and in truth it is nothing elſe but an aſſurance: 
and in theſe feigned Recoveries the Recoveroz comes in under the 
Title of the Tenant to it and not paramount, as in caſe of a Recove- 
ry upon a gd Title; A fo2years made by him who after ſuffers 
a Recovery is god, and ſhall not be defeated bythe Recovery ; other- 
wiſe it is where the Recovery is upon a good Title. See Statute of 
Gloceſt. cap. 11. where upon default. of the Tenant, Receipt is given 
fo2 Leſſee to years; yet if the Tenant vouch, upon default of the Clou- 
' Chee the e fo2 years ſhall be received: and now Receipt of Leſſee 
kü years is out of the Book, fox bp the Statute of > 1 H. 8. cap. 15. he 
Aarberg eng Leben nnot put out the Ter As 
1 8 LUINoL lu mon. 
to thar which my B2other Clark hath ſaid; bac the bargain and-ſale 
in caſe is not any fozfeiture, but when the bargain and ſale is en⸗ 
rolled, then it is a 175 Jam not of ſuch Dpinton : fo? — 
that the Enrolment be of Reco2d, yet the Deed is not of Recoꝛd; to2 
init a Deed enrolled, a man may pleay Infancy, although none can 
Non eſt factum. Alſo he held, That githough by the bargain and 
and the Enrolment of it, the Bargainee had not a fee; fo2 by 
act Severſion is not removed; yet by the Recovery, and the 
Execution okit, the Bargainee hath gained a fee out of the Lefloz, fo2 
the Recovery is to the uſe ofthe Bargainee, againſt whom it was had. 
It hath been objected, that here is onely a Uoucher, which paradven- 
ture was lawfull in this caſe, by reaſon of a warranty paramount, 02 
ofa Releaſeo2Confirmation with warranty: and twoCaſes have been 
vouched to that purpoſe, viz. 5 E. 4. 2. Tenant fo? life being impleaded 
in a Præcipe, volicheth a ſtranger, the Oemandant counterpleads the 
Uoucher, -which is found fo2 him, he in the Reverſion hath no remedy 
but a Writ ot Right; ſo i the Aouchee had entred into the warranty, 
and loſt, &c. As to that book, we ought not to conceive, That every 
Caſe repoxed in our books is Law; but let us obſerve, ofwhat autho- 
rity that caſe is; truly it is the conceit ofthe Repozter Himſelf, fo2 he 
puts the Caſe, and reſolves the cale, but no Judge ozSerjeant is na- 
med in the caſe, &c. The other caſe is 5 E.4.2.b. Note by Heydon clear: 
ly. I my Tenant fo2 life voucheth a ſtranger, who entreth into the 
warranty generally, and doth not know how to bar the Oemandant, 
the Tenant ſhall recover in value, and the Reverſion of that which he 
hath in value ſhall be in me in lieu of my fozmer Reverſion ; as a Re- 
leaſe tothe Tenant fo2 term ot lite ſhall enure to him in the Reverſion: 
But that is but the Opinion of one Serjeant, &c. But J anſwer to 
theſe books, It the demandant in ſuch recovery hath a god Titte, ſo 
as the Tenant o2 the Aouchee, as Heydon ſaith, do not know how to 
bar the Demandant, there ſuchUoucherof a ranger is no foxfeiture, 
noꝛ ſuch Recovery ſuffereduponit, fozagainſt his Util, volens nolens, 
he ſuffered it: but if the Tenant hathgod matter to bar the Deman⸗ 
dant, and no god cauſe of Uoucher, noꝛ any warranty, as the matter 
is in the tale ofa common Recovery, there the Uoucher ofa ſtranger, 
oꝛ ſuffering ofa Recovery, is a fozteiture of his Eſtate. And here in 
our caſe i the Demandant hath not any Title, the Tenant o2 Aouchee 
bath not any warranty; but the Tenant might have barred the De⸗ 
mandant if he would: And he * That the Cloucher onely doth 


not make the fozfefture, but rather ”f recovery; fo2 when 9 


eipt lieth in the caſe. ora common 


Sir William Pelham's n 
ee 


is given, and Execution is LF — then the Fee is plucked out of the 

Reverſioner : vide 6 R. 2. nant foꝛ lite claim. No a Fee, the lame 

is a foꝛteiture: but — William Pelham path vo , fo2 he 

n Fee by the Judgment, therefoze fortiori i it hall be a fo2- 

teiture. But let us ſee alittle wh ee 02 pda by _ 

particular Tenants are cauſes wa waive, — l not: 

A ught a Wricof Entry aguinſt C 1 

B. ok his Beverſion, ſuppo 5 fo 

- the: nant confeſſed the At 1 

enters, and his Entry adj e {ki 

in Law butan alienation to 

and there it appeareth, that auth 51 ur tan 2025 

tion, and without any ft Y cited many 

other caſes: cited befo2e wes FC 3. Ir h ere Ec. 

- nant fo2 lite pleads in thief, a w pars ind in ad of a e ; where be 

might bar the Demandant, uti ture 
2 E. 3. 2. aid 27 E. 3. Gere Torn fo) li x ne Bo 855 _ 

attoꝛned to the Conulee upon a {Fine levyed by him A Ye 

thing in the your we — a TR, and 5 

ment vorh not vve | LL 15 7. 


fre, the 1 


Dower aſſigned by a ſtran 
Clas agatnftthe ife ; 


parti LESS his 
forceat, yt dee an AY 
forfeiture, pe Fath ie 
H. 5. Tenant fo _ 
e fo2 years be 
Accepts a "hr + 1 


the filet his 
And Wach e 
emandant in this Recov ; hureh e 1 
roꝛs in ſuchcaſes are but as 15 Re 
by the Statute of 7 H. 8. ca. 2.w res and 
coveros, &c. As to the inventing o ves Di m tho 
vice, * it was to take away Eſtate-tails = wece 0 
great miſchiefs and b in 1 kuͤlm: any 5 


his reaſon fo2 it; fo Tenant in tail might by the commo 
g Lands poſt prolem ſuſcitatam, and 47 e an 5 2 "and 


may do TUaſte,” But he was ſo teſtrained 122 
| all the Realm, mor ſens M in (tf; were itivet eee hereby ; 

oyntures — Leaſes of Ferm 1 9 Credi 
Statutes, and Alſurances, were ef Dope ev deaths 0 of Of. 
nants in tail, which was both agal tis w, and 
90 ainſt all Conſctence,*Theſe matters c nr x tothe I ule 

uſtices, and the miſchtefs thereupon followiNn g Wang ver) 
_ it appearing that the Tenant in tail was a they 0] 

that there was no ſafe dealing wit cues, T 

: and "any Coll alſo wtth t 

and Aﬀets, and Collateral ane wth 500 af 
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Entail, upon this conſideration they grounded the pꝛactice and uſage 
of common Recovertes, So as by that means Tenant in tail, hath 
poteſtatem alienandi, ds he hath at the Common Law; and by this 
means, right was done to the Common Law becatiſe its authoutp 
was reſto2ed; and thereby injury was done to no man: But as fo? 


Tenant fo? life, he never had Poteſtatem alienandi. And as to that 


which hath been ſat, Tout the recovery ſhall ſtand in fozce untill at 
ter the death of Tenant fo? life; and in our Caſe-here, Tenant in 
tail is alive; Truly, if the w hould be ſuc be ſuc LN. 5 would 
follow: F02 then great Jointr of great perſons, 


avin Allurances to 143 of great and frately Houſes, and of Lands 


urniſhed with T 14 — At pearly value, might luffex Im Re- 
covertes ; and 10 havin — 85 Fee out of the ) might 
commit waſte, and the — 1 diſpuntſha ables w ich Would be 
an intolerable miſchief; and ſo he concluded, that the ſuffering of a 
Recovery was a oxteiture, and JUG; Ttin. 21 Eliz. was given, 


and entred accozdingl v. 
Trin. 31 Elix. In the Exchequer. 
XC. Noon's Caſe. 


TEST was bzought in London, againſt one as Executoz, and 
upon fully adminiſtred pleaded, it was fourid fo2 the Plaintiff, 
who aſſigned the ſame to the Queen, whereupon a Scire facias iſſued 


out of the Exchequer agatnſt the Defendant, into the County of roſie, 


— So retomed Nulla bona, &c. which Scire facias was u 
of, goods itt in another ty; Jt mas Agreed 5b by all t t Va- 
rons. that the 1 gned to the that 
the Slee facias might iſſue fo2th of © 'Court, than where the 
11 — remained; and that upon a Conſtat 223 in 
—_ he ma than where the writ is bzought, 02 where the 5 18 
well have a Scire facias in another 
a becauſe contrary to the verdia: As in a Ke 
— uch beat, is not a god Retozn, but Averia elon 7 
Nullus venit ex parte querentis ad monſtrand. averia: And here t 
riff might have retomed, Devaſtavit, which well ſtands with the — 
dis bs H. 7. 27. But as to that, it was ſald by the Barons, That it 
that the Sheriff of the County where the Writ was bzought, 
11 conclude by the Uervict, to make any retom contrary ta it; bu 
24 of 17 County ſhall not ſo be ; but the S eriff of the 
—— where the Writ is b2ought ought to retoꝛn Devaſtavit, &c. and 
n the Plaintiff ſhall have Pꝛoceſs into another County; 
ut 1 Queſtion farther was: Ik a Scire facias tt tou Teſtatum ſhall 
iſſue into: another r County before that the Sheriff where 
the rit (s byo had retomed a Devaſtavir ? Mk ſome conceived, 
hat a Lb avit 1 52 the Writ Prei LR ought firſt to be re- 
tomed, andthen upon a Teſtatum, Pꝛoceſi { into any 
County within England ; But others were of N T - without 
a Devaſtavit retOneD upon's a Teſtatum, Pꝛoceſs m ght be ſue ſued foꝛth im 
mediately into any other County. Williams BO J recover Gude 
by Action bꝛought in Midd. J may upon a Teſtatum, Have a Capias into 


any foꝛeign County, 


Ik 2 Trin. 
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ment to accompt 


Trin. 31 Eliz. In the Exchequer. 
XCI. Weſtern aud Weild's Cafe. 


writ of Accompt t fn London, the Defendant Ne- 
| his Receiver, 9 was found A Plaintiff, Peave 4 
ment given, that the acco Afterwards 
Defendant bought his Wric of 
allowed after 
lowed, foz the 


I be al- 
his Judge- 


is not IT gment, foz no Wric of Erroz 
licth upon it 3 acc 2 Ma arlp, ar — 
Judgment, no —— allowed ed, but that isto 


a Judgment this img the 
Action ts — and 147 * ehſtanving that the pzivilege 
ſhould be allowed in this caſe, It was 1 That then the Plain- 
tiff ſhould be at great mi (hte, fo2 he chould iole the advantage of his 
Trial; fo2 he muſt _ alt — ab again, and have a new 
Trial” Clark, the Plaintiff efit of his fozmer Trial by 
way of Evidence. 


Trin. 27 Eliz. In the Common-Pleas. Rot. 1353. 


XCII. Brian awd Cawſen's Caſe. 


| 


cuſtome of the 

the uſe of his lalt Tlill, 
bequeath to Je hn Th. my 

Cs Steph. Th. my e and Land, called ood and Newmans, and to 
Roger Th. my Houſe and Lands, called Lakins and Brox. ver, 
It the ſaid John, —— 02 Roger, live till they be of lawfull „ and 
have iſſue of their bodies, lawfully begotten, then J give the ſata Lands 


and Houſe to and their 8 in manner a tn, to 

ſet at chere pl but ir it chem £0 ble litt pur the 

of his body, lawful{y be the other dzothers, 02 
her, have all the ſa manner id: and 


bꝛot ve all vs 
if it foꝛtune the to die without iſſue, in like manner, will, 
that all the 4 Lands be ſold by mp Execit dis AC 
— 2 —— : The 
Stephen And Roger ate —— 1 — tt to the intent of Ro- 
tte, John any * are admitted ta 


uteri inne — comes of Lage, John 


Coat la the Kain aud di⸗ 
cb Plaintiffs are heirs to him, and 
are ponds to — ad _ 427 Larks and Sone, and ta the moye- 
ty ut the Lands, called Lakins and Brox, patcell of Lands where, &c. by 
force whereof they enter into all the Lands where the Treſpaſs is done, 
and it was found, That A. ſole Executoꝛ, died inteſtate, and that Caw- 
ſen the Defendant is coſin and heir of the Deviſo!, and that he as heir, 
entred, and did the Treſpaſs. Firſt, it was agreed by all, That by the 
firſt woꝛds of the ill, the thꝛee De vilees had but fo their lives. But 


Fenner 


Brian and Cawſen's 5 . 
C aſe. 


Fenner and Walmeſley, who argued fo2 the Plaintiffs conceived, that by 
foxce of the latter woꝛds (ſcil.) If the ſaid John, Stephen and Roger, live till 
they be of lawfull age, and have iſſue of their body, lawfully begotten, Then [ 
give the ſaid Lands and Houſes to them and their heirs, in manner aforeſaid, &c. 
that they have Fee; and the woꝛds (in manner afo2eſatd) are to be re⸗ 
ferred, not to the Eftate ich was given by the firſt woꝛds, which was 
but fo2 life, but to make them to hold in —— , as the firſt Deviſe 
would, and not jointly, as the of the ſecond Devile do purport ? 
And Fenner ſaid, It had been rei 175 god opinion, That where a 
Fine was levied to the ule of the Conuſee and his Cite, and of the 
irsof the body of the the Conulox wi . Remattidets over, Proviſo 
That it ſhould be lawfy the ku to make Leaſes ot the 
ſaid Lands in ſuc manner as 2. Cenan 91 | might mane ane Dp Oe Sl 
tute of 32 Ul. 8. hough thoſe Lands were never 


Fine, yet the ts ſurvtvo2, might demile the wo o, 
notwithſtanding the woꝛds in manner, &c. my ceo 1 to A. 
fo2 life, upon condition, the remaindet to B. in manner d; theſe 


words, in manner aforeſaid, ſhall refer unto the Eſtate fo? lite enters to 

A. and not to the Condition, noꝛ to any other collateral matter. The 

woꝛds, If they live untill they be of full age, and have iſſue, gre _ 
and ſhall not be conſtrued to ſuch purpoſe, to give tot 

by tmplication an Eſtate tail; fo? the wows are, That che 

ſhall have to them and their heirs, to give and ſell at their pleaſures, a 

it appeareth, that his intent was not to make an Eft te tail; foꝛ Te- 

nant in tail cannot alien o2 diſpoſe of his Eſtate, &c. And as to the lat⸗ 

ter wozds, And if it fortune they three to die without iſſue, &c. theſe wows 

cannos make an Eſtate tail, and the expꝛels limitation ot Fee in the 


fo2mer part of the 1 felt not be controlled by implication, out — * 


the ſubſequent woꝛds: As if RY 15 9 Ne. years deviſeth his term 

to his ugh he fur the die, the rematnder of the term 

to — er, al — 32 — years, ſhe ſhall not hoid o⸗ 
nd there, t a — ſale a me appotrtent to be made by 1.5 Erecutoz, 


alinot me, er —— Devilee 
tal rar the 8 — ks Serjeants oe Cre! Aud 


Defendant bath righ tto two p I no Inheri⸗ 
tant tance 3 Deviſlees 1 2 1 and — 1 itt 
E ance 
their two parts, and 8 zautg 22 to 1 5 
as heir to the Deviſoz, no ſale being made by the Executoꝛ, heſe 
woldg, If John, Stephen and Roger, are to be taken Diſtributive, viz. It 
John live, &c. are to be taken Diſtriburive (ccil.) If Johm live untill, &c. 
— have Inheritance in his part, Et ſic de reliquis: As if have 
Lands which A. B. and C. hotd in common, and Iby! eder 
onto them all, the ſame ſhalf mure to them ſeverally, 6. Anvhere, 
theſe latter wo2ds, If they three die without iſſue, it feems to be but an E⸗ 
ftate tail: See to that hogan . Aſſ.15. F02 à man cannot 
declare his intent at once, everat parts; — make but one 


——.— and (0 it ts ſaid by — 37 Al: 1 ought 

upon all the Deed, — 2 Avec Clatche'g Caſe, 16 F 
WL Dyer 330, 331. ws id Th give Lands to one any 
his heirs, as long L. 8. af EL 14 a fer dr 
ple determinable, and not an , Out of that. hen here the 


Fee: ſimple is determined by the Death of the Deviſeeg ot iſſue, 
and — the — ſhall revert to the heir or the Deviſoz, eſpect- 
ally there being £00 perts n in rerum natura, who may ſell, foꝛ the Erecu- 
toꝛ " befme any ſale 4 him made, died inteſtate, and if He had made 
Executoꝛs, yet the Erecuto2 of the Executoꝛ could not ſeil, which ſee, 
19 H. 8. 9, 10. And afterwards, the Juſtices reſolved, That no Eſtate 
tail ts created by the TUtll; but that the Fee ⸗ſimple is ſettled in —— 
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Roll. 646. 


when they came to their lawfull age, and have iſſue; fo as the reũ⸗ 
. the Devile is void: And Judgment was given fo2 the Plain 
tits, 


XCIII. Eil. 29 Eliz. in the Common Pleas. 


rH E Caſe was this, (viz.) By the Civil Law the Parſon ou 
T* have his Tythe by the tenth Ridg: And in a great Field 
there was Coz upon the Arable Land, and Gꝛaſs upon the Head 
Lands; and in a Sutt foꝛ Tythe Pap, and Rakings of the Coz, 
e Defendant did p2eſcribe, to pay the tenth Shock of Coꝛn fo? all 
the Com, Hay and Rakings of the Com; and the Pꝛeſcription was 
challenged not to be good, foꝛ it is upon the matter a Pꝛeſcription of 
Non Decimando, fo2 the tenth Shock is due of common Right, and 
fo nothing fs fo2 the Þay and Kakings: It was holden by all the 
Juſtices, That foꝛ tying of Poꝛſes upon the Head Lands, and ea- 
ting of the Szals and Cozn together, that the Pꝛelcription was 
d: But the doubt was, when the G2aſs ts made into Hay, which 
8 upon the Head Lands, It it be a god 8 then, and dif 
charge foꝛ the Hay, becaule it is another t wg than what is (rowing 
upon the Land? But in the end all the Juſfices agreed, That by 
Civil Law (ut ſupra) the tenth 10 0 is due 7 Com; 
eee favehe bay Won oh ben an 
criptton, | ea | 
in recon;pence of the ſaid other things, and the Hay upon the Pead 
* 


Lands is but of little value. 


XCIV. 29 Eliz. Challoner and Bowyer's Caſe. 


Challoner againſf Bowyer, it was gt- 
ſe, That William Bowyer was ſeiſed, 
and having iſſue two Sons, two Oaughters, deviſed his Lands 
to his younger Son tn tatl, fo2 want of ſuch iſſue, to the Heirs 
of the body of his eldeſt Son; and if he die without iſſue, that then 
the Land thall remain to his two Daughters in Fee: William Bow- 
yer dieth, the younger Son diech without iſſue, living the eldeſt 
Son, having iſſue him who is Tenant in the Aſſiſe: Jt was mo⸗ 
ved, That notwithſtanding that by way of Gzant, the Son, li 
ving his Father, cannot take as heir, i. by limitation, as Heir to 
his Father, becauſe that none can be ſaid oꝛ held betr tohis Father 
as long as the Father be alive; yet by way of Deviſe the Law Gai 
favour the intenrionof the party, and the intent of the Deviſo2 ſhall 
pꝛevail. But all the out was ſtrongly 1— it, and held, that 
as well in Caſe of Deviſe, as of Gant, all is one. eupan 

enant pꝛoduced Ci who affirmed upon their Paths, That 
the Deviſo2 declared his meaning concerning the ſald Till, That 
as long as his eldeſt Son had iſſue of his body, that the Daughters 
ſhould not have the Land: but the Court utterly rejected the matter; 
and Judgment was given fo? the Plaintifl. 


N Allile of Novel Diſſeiſin by 
ven in Evidence at the A 


29 Eliz. 


The Counteſs of Lin- "3 Ps } 
NOX — — 


29 Elix. In the Exchoquet, . 2 
-XCV. the Counteſs of Linnox Caſe. 


. Caſe it wa Man ood chief 
TR Cat tt pay ti by aemmors er Earog, Ghat 
to; eir Lands, quas propriis ene excolant, hut oe 
e 
| ſuch Tithes as the | 
excolere; ergo, 
Q Fermess, ball have 510 
alchou M at lll: But 1.751 


ars 
gra over the, ar ty pers then the Fermos hall :pay C 
Mich. 29 Eliz. 1 n the King's- Bench. 


XCVI. Goldiogs Caſe. 
„A ue 1 Len. 296. 4 


172 an Action Glodin Caſe 
Tat being Tenant beg + Caſe againt Glo of Lands, 1525 1 — £4 1 Cro. 30. 


 fo2 years, to begin after her death th; + 4 made — Noy 18. 
Leaſe, 18 Octob. fo2 a one years to the ſame Leſſee, to begin 
at Michaelmas befo2e ; and the ding was, Virtute cujus quidem 
dimiſſionis: and the Kelle entred Craſt. Sanct. Mich. which was be- 
woe the making ofthe Leaſe : And upon the G2ant of theſe two Lea 
ſes, 2 conſideration of Aſſumpſit was -grounded in an Action 0 of 


ies 
T- 
it:pf 


: More Rep. 
915. 


the Caſe thereupon, and ſir hundred — xp EIS _ : And 

* this was Plan. —— | 
Coke foꝛ the tions are lam doiun 

in the Declara one A, * | and pam if oye uber 

be ſiiffictent, t Ton upon, one tos ſump — 

be taken accozdingiy. the Ozant ung 

both the Leaſes OS be alley to 


tiff hath declared accomDngly, 8 
And the Agreement was, That 
ſtatum, titulum, & Wucerelle ſuum que 40 ane c. It appears 
in the Pleading » That the Leaſe was made the eigh 
October, And. the Leſſee did enter, and was thereot p 
2 Mich. w f was befoꝛe, and Ir the Lefles t 
Diſſeiloꝛ, But by Coke, the ſame is not a D 
that the Leſſee entreth befoze the Leaſe made; fo? | a 
1 of 8 | Sue and p Leale og was by 
E T5 x N 5 
| of the 1 0, in which caſe t eſti: but be it a Bl 
ſeiſin, yet in as much as de bath _— all his intereſt, quodi 
bach dea d corneal tr wb 
oth the enture emile, 
— — — ſuch 1 — vold oꝛ good, it is god Conſideration 
enough as to us. 
Egerton, Solicitoꝛ, 1 ; In every A Action upon the Caſe upon 
a Pꝛomiſe, there are thꝛee things conſiderable , Conſideration - 
Promile and heard of zomnſe; As to the ideration in our 
Caſe, the G2ant of the 7 i441 > Cree 
of the Lefſo2, is merely void And as to the 9 
of the making of f the 


it appeareth, That the Leſſoꝛ at the time 


<=, OY * 


— — — —— 
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. 


Curtiſe and — 
Caſe. 


do be perfo2med, 02 jotherwiſe 


RR” 


Leaſe had but a Right, fo2 he was diſſeiſed; fo2 he who was after- 

wards the Leflee entred befoze he had any Leaſe made unto him; and 
ſo here is not any conſideration to ground the Aſumpſic upon: But 

admit that there be a conſideration, = the Action doth not lie: Fo? 
19 Eliz. a difference was taken by the Juſtices, (ſcil.) When in the 
Dec ration in an Action upon the Caſe, two o2 moze conſiderations 
are laid, and are not collateral, but purſuant : As 1 an 
ds, and J ſay, That in conſideration that J o you 


100 l. and in conſideration that you ſhall give me 101. mile 


to pay: unto the ſad hundꝛed pounds J owe : It vou 
dine Action u on the Caſe agatnſf me 2 te hunted otnds, 
— — oe OY — dhe Action ieh: Vllt t 
"pay ? e 
— are not purſuant, but meerly collateral, and do not 


| depend the one upon the other, As in confideration that you are of 


5 Councel, and you ſhall ride with me to York, J pzomiſe to 
give to pou an hundꝛed pounds; _ both conſiderations ought 
| the Action doth not lie: and ſo here 
in the pzincipal Cale; the conſiderations being collateral, they both 
ought to be perfo2zmed, Afterwards, upon conſideration had of 
the Caſe by the Court ym was given 81 e Plaintiff; and 
it was ſatd by Coke, That there was not any Diſleiſin in the Caſe, 
but he who entred was Tenant at ſufferance, by reaſon of the pzece- 


dent communication. 


Trin. 28 Eliz. In the King's-Bench. 
XCVIL. Curtiſe and Cottel's Caſe. 


Caſe was this, That one Bonham was ſeiſed of a Mano? 
IX 1 divers Cuſtomary Lands demiſable by 


a n 
| Conn whey : The Low of the Mano? did demiſe ſome. ol thoſe 


Lands to three Siſters, Habendum to them fo2 their lives ſucceſſive, fo2 
the Fine of i101. by them paid; and they being ſeiſed accoꝛdingly, the 
eldeſt Siſter, who was in poſſefſion, took to Pugsband one 
Chapman ; after which the ſaid Loꝛd by Jndenture leaſed the ſame 
Land to the eldeſt Siſter, the Remainder to the Husband, the Re- 


ma inder to the ſecond Stſfer, and no Agreement was made thereunto 


by the ſecond Siſter by Deed, befoze o after-the making of the Jn- 
denture ; but four days after the Leaſe made ſhe agreed to it in the 

„and then took to Pusband Curtiſe, and enen Clat- 
ming the ſatd Land, upon which Entry the Action was bzotight 2 
The point was, That when the Leaſe by Indenture was made to the 
eldeſt Siſter, at time no agreement was made by the ſecond Si⸗ 
ſter who was in Remainder; yet when after ſhe agreed, Ik by that 


Agreement her Right to the Copthold were ertina, oꝛ not? ſo as the 


intereſt of the eldeſt Siſter being gone by the acceptance of the Eſtate 
by the Jndenture, the ſecond Siſter might come and claim Her cuſto- 
mary intereſt, as it were paramount the intereſt of the eldeſt Siſter, 
which ſhe claimed by the Jndenture, 
Glanvil, The cu . intereſt of the eldeſt Siſter is extinct upon 
this matter, by reaſon of her agreement to it afterwards. - here an 
Eſtate is given to one by a lawfull act, it ſhall be adjudged in the party 
befozeagreement, until it be diſagreed unto; and if the party do once 
agree, he cannot afterwards diſagree 18 it. Man Eſtate be lawfully 
made ta a Copyholder but fo2 years, his whole intereſt in the Copyhald 
is determined: and that a Freehold cannot be watved in pais, but ä 


Wellock's . 
* 
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the Lands, but altogether 85 as en te 15 5 Hat 


— in tail enfeoffeth his Son and Heir apparent, and another; 
and Li and Seiſin is made to the — acco 1 to the Char⸗ 
fer ot F ent, in the name of the Son a mt on not know- 
ing of it, no2 diſagreeing to the Feoffment ; the other Feoffee 0 chen 
the Son neither j hee —.— nog takes t 2 e kaum 
during the life of is Father; 14 Father diet umd i 18 1 
Remitter etal becauſe the Freehold is caſt upon him, and 
there is no ult in i him, and therefoze he is remitted? But up: 
on an illegal *. 3 diſſeiſe B. to the uie of C. in 
caſe norhing! is in in . . befoze an e rpzeſs Agreement, foꝛ the Dif: 
was an wſa in this Caſe at Bar, it doth not 
ear chat the Ae Siftor is dend ; and therefoze the Right of 
ſecond Siſter cannot now come in queſtion | 
_ Juſtice, It theſecond Siſter, at the time of the making of the 
id Jndenture, had agreed unto it, —_ it — been a full ertiguil 
—. but by an agreement afterwards it is not god; 
Gawdy, Juſtice, The remainder ts * conſideratron of the Law; 
and the Eſtate of the firſt Siſter is not ſo determined, that any 
can take advantage of it; = the Loꝛd on againſt this Leaſe by Deed 


Cy the the cont enters 02 cla mn en ca NY er be vt 1 
her elder S We hath 8 fo2 her Remainder tales effect in On after 


the death of her ld Siſter. But if any ſhould take advantage of 
it ſhould be the Lozd, if his Deed indented did not ſtand againſt 
Mo afterwards Judgment was given againſt the younger 


Clench, Juſtice, was of another Dpinion, viz. That the E of 


the the younger D iſter, — that her elder Siſter was alive, 
| Quære of that 


Trin. 28 Eliz. In the King's-Bench. 
XCVIII. Wellock's Caſe. 


7 in conſideration of twelve pence, granted to — 
— 4 That he ſhould hold hold his Lands 2 f 
t wa the whole Court 


na good bart bem 5 without De as 11 9 Tithes. 
11 5 2 on en F the 5 — 
1 t he fam 1 2ant 8 T7 nit 4 Parſon upon his 
Pꝛomile, although he cannot plead the Gzant as a Leaſe; 


L . Trin. 


all _ EW 4. ards; See Lietl, Sect. 648. Te: | 


8 ; N „ 
"LS. ** 2 — ö P34 2 . 


Lawſon aud Hare's 5 5 


74 Caſe. 
rin. 28 Eliz. In the Common Pleas. 
XCVIII. Lawſon and Hare's Caſe. 
3 Len. 198. A 2 by [.awſon againſt Hare, who avowed fo a Leet att 


x Cro. 217. 


245. 


that he, and all thoſe whoſe Time he 
in the r ve nſed to hold ba 15 once e ear ; 
and that at each tim 8288 Lot been den che n; the In; 


itants in the ſaid Leet Seer oa 
e 


diftrain fo2 the lame: and that 5 Julii they he 
there a Leet, &c. The e n 12 or that 7 hapuſey 
to diſtrain; and iſſue ng jopne YI wag fo und fo? — — 2 — 


It was moved 1, gment, becauſi e,t at the Yefendarit had 
entitled himſelfto a Leet. 5 an Eſtate in S and did not 
I rele Lao cen - AS 18 11. 


+45 * l 2 7 1 
hodes es, co C N 
need obo ee MT ERA unt en | 
titles himſelf 5 a 81 alan 
e eee = 
be it jure, bough in 17755 have a 141 
Funto, 0 the rol my 
Lee, the Lee Fee; Butaden omit f 
ed, we are ik che ſame 
—. 00 to „Nane. in koꝛm in . e 
&c. 18 Eliz. J * 
thereby bed B. 25 And by Anderſon, 5 11 1 


an actoꝛ, yet in Rei — he is Drfe ! rthoennh't 
to haveretomofthe Cartel, Fit be fiend fo2 him, 5 je who 
— 7 is _— and if the xn, and wil 


juſtifie the = 
f ee e 
No mozethan in a Pu ache on nod reddat, rrep- 


verethin value, he cannot be ſatd unt 02 u Defendartt,andrhe a 
vowant cannot be Nonſuit, as the Plaintiff. But Windham and Periam 
were of a contrary oro: oy vow is in lieu of a Declaration, 
= the Low che the laintiffto the A vob, is not called a Replication, 
but a bar to the Avowwy. But admit the Avowpp be within the Sta- 
tute, then if the Statute of Jeofailes . extend to help it? And Ander. 
ſon conceived yy gh : 1 — ot latn ed, fd b iy = 


on 
hrve been 7 


1 
2 alp. 9 
FH Michaelmas 
15 Anderſon, Se 
E 


ets be holden one 
But that Exception was not allowed; 
hat Except woo 2d might hold his Leet 


Rhodes, by foꝛcè of the Pꝛeſcription, 


what day he pleaſed, and that his Liberty is not reſtrained by the 
Statute; and ſuch is the common experience: : fo2 the ſame Statute 
P20 vides fo2 it, ({cil.) Quod quilibet habeat libertates ſuas quas habuir, 
habere conſuevit tempore Regis H. avi noſtri, vel quas poltea perqui- 
ſiret: And by Rhodes, the (aid Statute doth not extend but to 


the Sheriffs Towns, and not to other Leets, which ſee Br. _ 4 


Goore and others againſt 5 
Dawbeny. 


75 


upon the Caſe of 8H. 7. 1. which was affirmed by him to be god Law; 

ontrary by per iam, but he granted, that if a Leet hath uſed to be 
holden at one day certain, other than that which is limited by the ſaid 
Statute, the ſame may ſo continue, notwithſtanding the Statute, 
fo2 ſuch Liberty is ſaved by the Statute. And by Anderſon and 
Rhodes; If the King grant to one a Leet to Hold Semel quoliber anno, 
and doth not ſay, Ad libitum of the Gzantee, yet the G2ant is good, and 
the Gzantee may hold it at what day he will. 


13 Eliz. In the Exchequer-Chamber, Error. 
C. Goore and others againſt Dawbeny. 


A Weit of Error was bzought in the Exchequer Chamber by Goore and 
Goore, Swinnerton And Tedcaſtel, againſt Dawbeny, of a Judge- 
ment given againſt them in the Court of Exchequer, in an Action upon 
Caſe, in the nature of a Conſpiracy bzought by Dawbeny, &c. who 
declared, That Goore and Goore, were joint Merchants of a ſtock of 
many wares, in moyeties tranſpozted in Barbary, and Swinnerton and 
Tedcaſtel were their Facts, and Dawbeny and the Goores were alſo 
joint Merchants intire of Merchandtzes tranſpozted, &c. And the 
ſaid Swinnerton and Tedcaſtel were their Faco2s ein; and that was 
to merchandize fo2 two years; andſhewedfarther,That the ſaid Plain- 
tiffs did conſpire againſt the ſatd Vawbeny (See the Declaration in 
the Number Roll, fo2 J could not take it in bꝛief.) Coke of Council! 
with the Plaintiff aſſigned the Erro2s; becauſe Dawbeny tn his Decla⸗ 
ration hath declared, that they were joint Merchants (cil.2 the uom 
Plaintiffs, and have conſpired againſt him, and hath not ſhewed the 
place where they were joint Merchants, oꝛ where they were made joint 
Merchants, and that is itſuable, although it be not the pzincipal 
thing in the Declaration; fo2 that is the fraud: As where Oebt is 
bzought oe Kent reſerved upon a Leale foꝛ years the pzincipal mat- 
ter is the Debt, and the pꝛincipal Jfſue is Nihil debet; Pet the De⸗ 
miſe is iſſuable, and Non dimiſic is a good lea: And here the Oefen- 
dant by the Plea of Not guilty, hath not loſt the advantage of Ercep- 
tion atozeſaty, And he cited a great Cale lately adjudged betwirt 
Stanſam and Matthew, in an Action upon the Caſe, concetved upon the 
Trover of a Bond and the Converſion of it to his uſe; The Defen- 
dant pleaded, Not guilty, and it was found againſt him; And becaufe 
in the Declaration there was not any place ofthe Converſion, Judg- 
ment was ſtayed. Pere in the Declaration are two things, Firſf, 
the Conſpiracy, Secondly, the erecution of it, , fo2 the one without 
the other will not maintain the Action, but here the Conſpiracy is not 
purſued, noꝛ executed accoꝛding to that which is laid to be conſpired. 
The Conſpiracy is laid, That the Facto2 upon his account deman⸗ 
ded 4000 l. of Barbary money, per nomen bona & denariorum ſummas, 
and the Execution is laid, That he demanded in allowance of wares 
delivered to Iſaac Abeſs : And he tok a general rule, That a Com- 
mander ſhall never be charged, but where his Commandment ts 
ſtrictly and pꝛeciſely purſued, Barbary money is included in this wo 
Bona, fo? it is not current in England: See as to the purſuing of 
Commandment ; Sanders and Archer's Caſe, Plow. 18 Eliz. 437. And 
in our Caſe, he not onely puts the thing, but atſo the perſon, fo2 the 
Conſpiracy is that he demanded allowance to2 gods delivered to 
aac; and his four ſons, fo2 Iſaac. In the one Cale it is pzetended, 
That 1ſaac and four ſons are Debto2s; and in the other Caſe Ifaac 
onely: Alſo here Dawbeny hath allowed and accepted the accompt 
of the Factoꝛs, againſt which he _ have this Acton; fo2 it is 
2 


igno- 


| Goore and others againſt * 
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— TEST ll demand, and upon tuch uncertaing 1 
AC; £ 
man þ he was not bound to make 


— EP quæ non excuſat —— Alſo here Swinnertor onely accompts 


CORES him, aud to Goores alfo, end ſo allowance b 5 — | 
recutoꝛ 
— 185 wer is commttted to — ſells the Land, the ; Al is void, 
and two —1— nt Attomeys, &c. one onely can doe . d here in 
ts Declaration it is many times ancngen, that 


72952 is no Factoꝛ 
Caſe, the two — — Dawbeny 


allowed its — 1 — 


onely makes 
A That e Cannot accom without his com- 
panion on; b 3 That it had bee . 
might acco ut the other: See 41 E. 3. 3. & 9. Tam- 
a0 0 Caſe. Tanfiel —— to the firſt Erro 18 {hut 5 
racy, 


ance the pane mateer of 474 to the fraud and co 


ale, not to be 
123 a | genera they have paſſed the ad. 
gear, a and — the (| lal matter of Count is contained in 
22 — goes ta all, and includes the wonder — 
ue bath found that they were joint 
airhough rhe were joint 90 5 and the one onely 


accompre rn, perth me accompt is h, fo2 it was made wi 
he conſent of the » as ——— eclaration. Conſpirave- 
runt, & agreaverunt, that Swinnerton in —— peteret ũllowance, &c. 
ſo there wag conſent to take the accompt, &c. and6E. 3. it is adjudged 
ut ſupra. And that the one joint Factoꝛ may accompt without his com 
nion, is the Law of Perchants; fo2 Facozs are oftentimes diſper d, 
ſo as they cannot be both pꝛeſent at their accompts, and lo it hath been 
D in the King's-Bench : And as to that that Dawbeny 
77 Tam — — to this accompt, the ſame is god enough: 
IP 20M! to two todoe any act, the one of them may diſcharge me 
A — — ihe Stewardſhip rhere thing: Twojotnt-te- 
dſhip thereof to one, and 201. per 
ann. — —— ort, 15 one diſcharge him, it is a god diſcharge 
— to the ſervice, but yet he ſhall ha ve his Fee: Jf 4. Lod of the Wo. 
rant the CY thereof to another, taking 10 1. = 2nn. of 
rhe 'S and p2ofits of his Court there foꝛ his Fee: 225 atterwards 
Lo Kiſchargeth the Steward, the ſame is void; fo? it is a diſad- 
vantage to the Steward, fo2 he = have his Fee, if no Courts be 
holden; but if the Fee be limited to iſſue out of Lands, there ſuch dil 
char eis god; fo2 there the Steward ſhall have his Fee although that 
urts be holden there, See 18 E. 4.8. to that purpoſe, Egerton, 
Solicita: to the contrary; although (as hath been objected) the mat- 
ter of joint Merchant be it matter of inducement, 1t is notwithſtan⸗ 
ding material, and without it the Action will not lie: In Debt, t upon 
Arbitrament, The Plaintiff in his Declaration, ought to ſhew the 
miſſion; and although the Defendant pleadeth, Nihil deber, yet ic the 
place 


Sir Wüliam Waller's 8 
Caſe. 


place of the ſubmiſſion be not ſhewed in the Declaration; all is naught ; 
2 although that it be but inducement, yet it is a materialinducement; 
fo? tf no ſubmiſion, no award, and if no award, no Debt, and then no 
e 
| their Veed, My ul E 
of him to whom, &c. Alſo, becauſe it is ſet fared in the Declaration 
that they were joint Merchants of wares, adventuredinto Barbary, fo2 
the ſpace of two years; the Fac in pzaying of allowance, ought to 
Yrars. Conlpiracy1s 8 cping oVioug, andoughe to be Vice paved, 
Ve onlpir a thing and 0 re D; 
and it ig not reaſon, that that which he once atlowed, be 
himſelf ſhall after Defeat it, as here he attempts; And he reked much 
upon the variance between the Conſpiracy and the erecution of it mo- 

ved betoze by Coke, where by the Conſpiracy, Iſaac is made the Debtoz, 

with his four ſons ; and in the Execution, Ifaac is made the onely Deb- 

to2, and to that point, he vouched the Caſe, 3 & aPh. & Ma. betwirt 

Brown and Nevil, That an award was to be perfoꝛmed, ((cil.) an award n and 
made between Joh. Brown, fo, and in the behalt of John Moore on the Nevil's Caſe: 


one part chem hg Mooce 
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ment: So if A. in conſideration that J at his 1 have married his 
ee ee 
place whe Ag py In alt perſonal things, 


reverſed, 


Trin. 31 Eliz. In the Exchequer. 
CI. Sir William Waller's Caſe. 


12 this Caſe it was moved by Winter, That if one hath Judgment 3 Len. 255. 
| tn Debt, and upon that, within the year and day, ſues a Capias ad glam 44- 
ſatisfaciendum, although that he doth not pzoſecutethe ſame by the ſpace Wy” 
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—_ 1 and Wolverſton's 


Caſe. Caſe. 


x Cro. 672. 
776. 
Owen Rep. 


40. 


to a Scire facias: but if ſuch Wrir be 
18 — of the Platntiff of not continuing of it, which within 
year 


of two 02 theee years, yet when he plealeth he may p2oceed thereupon, 
and he cer be put to a Scire facias; for a Writ of ——— once 
ſued oath, ſhall be a continual claim, and the party ſhall never be put 
to a scire facias; and of ſuch opinton was Philips. 

Manwood, J grant, that if one hath ſued tozth a Writ of Execution, 
and that be continued by Vicecomes non miſit breve, fog two o2 there 
years, pet the Plaintiff may pꝛoceed thereupon, and ſhall not be put 
: ſued fozth, and not continued, but 
Diſcontinued by a year and a day, he ſhall be put to a Scire facias, fo? — 
day he mi Oder of the Court, but a e year 
not by any Oꝛder of the Court, &c. 1 > 25 K | 


Trin. 31 Eliz. In the Exchequer. bg: I 
CII. - Griffin's Cafe. 


uns holden in this Caſe, That if Leſſee fo2 years of a Meſl 
JC was 'totum +: on four, the G2zantee 110 but at tl: but 
if om all his Jntereſt and Eſtate in ſuch a Meſſuage, then the 
whole Leaſe paſleth : and ſo it was ſatd to havebeen lately adiug ded in 
the Caſe of one Winnibank in the King's-Bench. | 


Pſach. 26 Eliz. In the-King's-Bench. 
ClII. Seckford and Wolverſton's Caſe. 


Tu intiff being PEne of the Liberty of Eſheld, in the Cot: 
Suffolk, the Sheriff of the ſaid County directed a Warrant 
unto him to arreſt the Defendant upon a Latitat retomable in the 
King's-Bench; 4. — of which the D nt being arreſted, became 
bound in the Obligation upon which the Action is bought; the Con- 
dition of which is, That if the Defendant perſonally appear in the Kings 
Bench at Weſtminſter, and there to anſwer, &c. Jt was moved, that 
1— was void by the Statute of 23 H. 6. Fo2 the fozm which 
e ſaid Statute pꝛeſcribes foꝛ Obligations to be taken by the She- 
is accoꝛding to theſe wozds, Appear at the day contained in the hill, 
5 — or — — — — * — — = a J. —— in 
other foꝛm tha 5 o the ot turplutage [perſonally] 
the Juſtices were of opinion, that the Bol ation was well enough, 
notwithſtanding that becauſe, as the Caſe 1s, the appearance of the 
Defendant ought to be in perſon upon a Latitat, fo2 the Defendant ts 
ſuppoſed tobe in Cuſtodia Mariſcal. And fo it hath been adjudged in the 
Common-Pleas, where the appearante of the party arreſted is de jure 
a &c. contrary where perſonal appearance is not requiſite. 
to the other matter [and there to anſwer] Wray put a Difference, 
where the woꝛds are [there to anſwer] that the Bond is well enough, 
fo? it is no moꝛe in effect, but that he ſhall appear eo animo ur reſponde- 
at. But if the wows had been [Appear and Anſwer] the ſame is a 
void Condition, fo2 it may be that the Plaintiff will never declare a⸗ 
gainſt him: But Gawdy and Ayliff, Juſtices, were of a contrary opt- 
nion, and that the Bond was void by reaſon of the wozds afo2cſato : 
but the Court would not give Judgment againſt the Plaintiff, but 
ex gratia Curiz ſuffered the Plaintiff to diſcontinue his Action. 


Paſc 


8 Ss 
Partridg and Pool's 2 Daw's and Mollin's 2 : 
Caſe. Caſe. 1 
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Paſe. 26 Eliz. In the King's Bench. 
CIV. Partridg and Pool's Caſe. 


Nan Action ot Treſpaſs by partrid againſt Pool aintiff did +1 
ſuppoſe the . at D. in the Co u. the Plaintif id zu n. 

juſtiſied, by reaſon of an Aſſault at S. in — 9 an 

que hoc that he beat ; Plainrf wv vemiv at D. in the 8 Midd. upon 1 Cro.842. 


ich Traverſe the was argued 

= bn A eneral, That the TI of * 

gd; and he put the Caſe 21 H. 6. 8, and 9. In Tr 

gebenen e e eee 
at London, and 

abſque hoc, that he was guilty de aliqua tranſgreſſione in py ogy 10 


which iſſued a Venice facias into Yorkſhire, and ag torn e 
verſeto the County was taken n with great delibers eration Ac. prag . 
See alſo 22 E. 4. 39. And the — 2 + 225 re tobe allowed, fo 
the Jury of Midd. are not — to find County of 
—— 15 2 = — 1 MAN 50. In and the 5 Upon tranſit 11 — 
although they be laid in Fo ur 

map their Uerdic, but they are not 1 * 0 


Egerton, Solicitoꝛ, contrary ; And he put a Difference, ere the 
juſtification is local, and where cranſitaw: As in falſe Impꝛiſonment 
the Defendant juſtifies, as Sheriff, the ; thetakingorthe laintiffby vir⸗ 
tue of a Capias directed to him at D. of G. where the 
Tomes . — ok an Jmpaſonment in in e 


8 ea ys 
fication is 1 


and was 
the , Gawdy, Juſtice, being ofa contrary Opinion: 
by Wray ctearly The Jurvs are bounden, upon pain of Attaint, 
Kar bp rey Gears, trunſit om thing done in another : which 
ter 2 dla. Br. Artaint 134: 9 H. 6. 63. | 


Paſc. 26 Eliz. In the King's Bench. 
CV. Daw's aud Mollins's Caſe. 


Attachment upon a bition by Daus againſt Mollins, fo 
I tparty at e Defendant : 2 in . lortab of 
ear Eros Tub nomine fylve cedue : Ihe Defendant Dates — 
— the Tithes ot whichhe ſued, mr the Koomane of | 
- pho called Aſp, wo and Oak, de ſtipitibus prius ſucciſis creſqentes : 
and alſo foꝛ 02 Ponveams, 3 Maples, Þazels, &c. The Plaintiff, as to 
- — 1 ith _———— Cn. 3 — 
e pleaded, that w e ng 
Fe wet d ce On 5c. 12 
aggots; upon e k r⸗ 
ned by . — Solicitoꝛ, on the part of the 2 and he held, 


a Mond ot common Aiden e en pay Tithes — en 

iche ſoil in which tt groweth nields theÞerbage 

24 — — annum; and therefore at this — Soe. | 
But aſter 


tion ſhall be granted fo2 Quarry, Stone, and C 


7 
4 


The Queen and Lord 0 ; Herring and Badlock's 8 
— s Caſe. Caſe 


came e the Statute of Sarum, — N. B. 5 1. h.) by which it was a⸗ 
greed, coram Concilio Regis in Parliamento apud Sarum, Quod —_ 


(ION her! | debrant de ha cedua, eo non obſtante quod non renovantur pe 


aum: Hd lu 6 Har OG aeg 9, Gti Gpertc 


falta füt quzdam Conſultato = de eh de lm an Hi 


. 
Statute was 1 8 =D Statute i Y 4. cab. 
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Tris. 26 Eliz. In the Exchequer. 


CVI. The Queen and Lord Lumley's Caſe. 


TY FE Etwirt neen and the Low Lumley, it was moved in the Exche- © 
< od pM B ver; Qu =—_ Mary ſet 8 2 ECO SLanees inthe lacks 
Eccleſiæ de D. Jfnow by this Gant the n paſſeth as nom dif- 
A oa een a 02 nothing at 


firmation of Gꝛants ofthe Ring; fo? the ſaid Stat 

doth onely elp milrecital, miſnaming, miſtaking, Mt itute 
is no ſuch thing in rerum natura, as the Patentee pꝛetendeth to be paſ- 
ſed b ſed by iy Patent : and if 5 were in the caſe of a dne 

Sand's Caſe. 


ſaid, that at {91s Dap a Pa arlonage ma Wend rn D, butt that 
ought to be by a judictal ac, as Ip; not by anp 
other ore act ofthe Pꝛopꝛietoꝛ: be lug nem a =_ was diſap- 


Roll 3 Eo by the Lo2D Dyer, by — which of late he made 


priat. 
Trin. 26 Eli. In the King's Bench. 


CVII. Herring and Badlock's Caſe. 


3 Len. 94- A. m Replevin was brought by Herrin N 1 who — fo2 


7 — and Jerningh 
at uk a no?2 whereof the Wee & c. and alen the 


— D ank — years, & The laintiff wid, Chationg 


a — * 4.4 FX 
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„ K—— — 4 * — 


Moor and Sir John 1 
Savage s C aſe. 


time befoze King Henry the eighth was was lelled of the lad d Wanoz, and 
that the place w Te 5 L rcel of fat a 1 emiſed and de⸗ 
miſeable by Copy t the cath G by ſuch a — he 


ward, ene and 117 the, (aid 75 "he the 


aach Deal CI ft chen th 
ELIT, Kalle 15 thit 15 _ [bt 


mh Tay gmt hv, lch the Plalntif cent lun 
2 —— prætertu —_— the ſatd 1 —— 


. 


djudged. 
Tris. 28 Eliz. In the King's Bench, 
cvni. Moor and Sir John Savage, Caſe. 


Lü action upon the Cale by Moo againſt Sir John Savage and his 
fox that the ſain pan eeporeed.. T 1 was alyin 


K —— K 
Efate fo 7 abſolute was deviled totheſaid La > 


OTE EGS SE 4 the Platntifif Te clas Poſtea 102, 


eto the 25 Vn D 103. 
thequſtification be- 
fact, and Ale — Meter t ) te e juſtification — 2 or 
is o] n wrong, &c 
to be a ſpecial Traverſe, abſmue hoc, 


but there ought 
ſo depoſed, o2 abſque hoc, that the Deviſe was abſolute: And 
Of 105 own wrong, &c. goes to matters in fac onel 
Ute in the noticed the Jury: See 5H. 7.6. 
that divers matters are alledged in the e bar, vet this Plea, Of his awi 
wrong without ſuch cauſe, &c. extend 8 to all, where no matter of Re- 
cn Ag-y 1 a the he ben in faiſe Impuſonment — Capias 18 
4 7 Sher being elend, 0 atreſt the Plaintiff, 
i. ny caſe ſuc general lea is not god; but there he may plead 
Nul tiel Record: — alſo 13 H. 7. 3. 2 H. 6. wi 


_ ut i the matter mater of be but nduc 
denou gh: And he vouched 45 E. 3. 7. rn he 
th Thathe s Fer or go ah Fre ot RED moot 
t 
5, That ve ety had taken ld Dex nt — — Fan da find 
b the D nt came to the Pl n u to 


Pi which — he k 14 e 
manded Juvgment, ifany „&c. andt ye Plaintiffreplic cn 15 
Of his own wrong, &c. and the iſle was accepted of by the Court ; pet 
he (aſd the Pꝛelſentment in the Swanmot was not matter of Reco, 

but onely 1 and 12 — to find - which he 
would not, fo2 which cauſe he took an qo np Ia wn was 
the pꝛincipal matter, and but matter in fact AD beet he fatd, that 
the * and he ſaid. that in this 5 caſe the nth ia net on 
Recowd. And Coke ſuid, 7 — the Caſes put by Altham, Of his own 
wrong without ſuch cauſe, id a r 8 with an "how hac unto the 
matter of BRecoʒꝛd: See the Wan of Entries 320, {fe 30 H. 8. Action 
upon the Caſe 104. without that, that denne modo & forma: It was 


adjourned, 99 oe Trin, 


doth 
not 


ematnver 


3 : 888555 35 E x pany 
1 15 ih 15 58425 x 


Large's 
Caſe. 


argued,Ther 


$2 


In the Common Pleas, 


Firrel and the Hundred 
of B' Caſe. 
. Firrell and the hundred of BU Ca., 
CX. Large's Caſe. 


= 
+ 


Mich. 29 Eliz. In the King's-Bench. 


TL : 1 x 
1 2432 Ae: 


Tris. 28 Elis. 
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; Brooke 5 
Caſe. 


elben by 
wozds of the Till 
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8 


: 
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Antea 38,37. 
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8 
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15 
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28 
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Hil. 29 Elia. In the King's-Bench. Jens 
CXI. Brooke's Caſe. 


Ognel and — 
Caſe. 


29 Eliz. la the Exchequer. 
CXII. Ognel ad Paſton's Caſe. 4 


t Cro. 64. Lement Paſton was Defendantinan Action ot Debt agatnſf 
C bim by George Ognel, an Eſcape: —— hy ſe was this: 

Francis 2 was ma to che faid Ogoel ; 
Scirefacias, twoNihils retomed: 
—— 2 a Capias ad ſatis- 
he Defendant 5a — of Norfolk, to 
the party, and afterwards luFerep 


That 


D 


LOCA 5 


Sante cr f. 3. andſee of Welt. 2, Cap. * cum debitum fu- 


erit raed ſi in electione logon, execut. RG per Flere facias, 03 Elegit, 


rg 


1 See 15. - 6 Mor it 
— 5 — 7 — 5 & eile ter ris & tenemen- 
not of ti he body, avia-of Felo⸗ 
Texel and pardon, the 
_ on, is nowrecel- 
a of & ng the attain⸗ 
„the 1 mnot with the n in. 10 Fe -pzelbnce ot 
King, Dee 27 Als 49. andſee 2 H. 4. 65. A. wascondemned-£98: It cov 
tain damages upon an Action of: fTreſpaſs bzought by. B. ãgainſt A. and 
A. was committed to Newgate, in Execution upon a 2 ad fatisfaci- 
end. and afterwards was arraigned of Felony, and the reot om 


Ognel and Paſton's 5 
Caſe. 


and committed to the Oꝛdinary, as Clark, Attaint. And the Jutſces 
commanded the D2dinary, C at after that the pꝛiſoner had made his 
urgattor, that he ſyould not {et 12 gaat large but ſhould conduct 


tute, it was a 
but where the K 


5 98 5 


i the Deal 4 1 
ſame 1 not in a Writ of all haves 
Uhhere a Statute ſpea 
1 it ſhall eftend ro a Scire oy and o 
upon the 25 E. 3. A cal e berth, 
to plead in a Quare — It wall ertend ku n scize fac D 
282 En loch by 13.” And 1 
ou ſaid; 
which helps She beg en 5. heir denta und 
have been et I — 1 —— 
the Creditoꝛs. And ſee 48 E. 3. 14. Aihereas . — aRe- 
cognizance, a Capias doth not lie, but there it is holden, in a Scire 
facias, upon a Recovery in debt, a Capias lieth. A S Capias. 
the Sheriff is but the nuntſter to the 1 and he is not to c f 
the Court, but to accept ot᷑ the ſame; as the ſame is reren w um. 
It is a common learning in our Laws: That although the Court 
pꝛoceed inverſo ordine. tt it ſhall not IEEE void, 36 H. 6. 2 
ment given at t he Common Law of Lands wi — — tg 
the five Poꝛts in — Ea 
iu Wales it was otherwile bet 


2 
7 


upon a Nees nizance, where the 7 pop nocio m 
cee TE and common expevience hath — 


t ann ags 
mitted 
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Ogncl and Paſton's 5 
Caſe. 


E 


mitted thereot᷑ from time to time: It is ſafer to ſuffer « a miſchtef to one, 
than an inconvenience to many. And although the Pꝛoverb, Exempla 
Hluſtranr, non docent aut probanc, map hold place tn (ome arts and Sct- 
ences, yet in our Law, Eramples are gow ar 8, 11E.4.3. Jn 
King's Bench, a man in cuſtodia Mariſchalli, thall be put to angwer a 
lll, but in the Common-Bench, aman who is inthe cuſtdy of the Guar- 
dian of the Fleet, ſhall not be put to answer to a Bill, and that 18 Ip 
reaſon of the ſeveral uſages and cuſtoms in the ſald al Courts 
ſo as cuſtome and The Javgrs were ca in ſuch caſe. 39 H 6.30. in d 
Writ of Meine were clear of opinion, That the Plaintiff 
ought not onel to thew the Tenure betwirt him and the Tenant Pe- 
ravail, but the Meine and the Loꝛd Paramount ; yet 
had 4 with the Prothonoraries, and the Pzece- 
venits of 1 times in ſuch caſes, Thep would not change the 
foꝛmer co notwithſtanding that their opinions were to the con · 
— * So 2 H. 7.8. The Venire facias is, 12 _— — 17 1 2— 
Sheriff retomed 24, 1 — 2 uſua 
— Ar 2 — - + our Lats 
perſons is material, "Cari eiceſter 7 
17 H. 8. is nor. material, which 


ſame. 
the contrary, Ahe Common Law fo2 Execution 
year, a Levari facias, and a-Fieri facias lay; after 
party was EDS rs to a new Dtginal;. and there was no 
at the Common but in cales of contempt, „ 02 
— of 25 E. 3. cap. 17. 
gave it in Debt, Detinue, &c. And the Sci of Weſt: 2. 


STI Fieri Facias and ies an Eleglc 17 no Capias was Tx upon 2 
2 EY Bonk is, That in a Scire facias 


the Scire facias ſhall follow 
ts founded: but where a Capi- 
pias ad fatisfaciendum, 34 
r and plead fully ad⸗ 

is given 


ſuech a Prof oc againſt — 
cire facias 
default, and thereupon a ias and 
d to the Court, a Superſe s was 
granted, becauſe the Capias improvide & erronice emanavit : fo no Capi- 
as lieth againſt Erecutozs where they plead, &c. although it be found 
„Ergo, neither a Scire facias grounded theren And al- 
Stat. of 2 5E. 3. gives a Capias in Debt, yet if Oebt be reco: 
vered in a — a —— doth not lie by the Equity of the ſaid Sta- 
tute: and her nets ffrongly upon Puttenham's Caſe, 13 Eliz. cited 
And as to that which hath been _ That notwithſtanding, 
the Capias 105 againſt ate ens and ſo hi 2 Sher Thar 


Chis ref and SE to liverty? 'Nam omnis privatio 1 1 de 
nit habitum; ànd Ergo, tf 252 


concluded, That Francis Woodhouſe, Neque de facto, No? de jure, was Mr 
pꝛilon; 


— 8 1 2 * * 


Ognel bl Paſton' 5 fl 
Caſe. 


8 


patſon t ard that no Capi let in the Caſe, the 

as here og comvarand in tp —— 

a Levari wh a Fieri facias 
omez non miſit 

of the 


pan e he pur en m5: Eh ts 
Execution noefcdpe; there 


und then —— 
SI b brane it 8 er 
been ltd, Thar rh Sb 


II 
1 es Towhnch the Law — homo c 


2 apiatur, 
vel im — Sear per legale -udichtrm pr ſho ſue legem terrz; 
and this is not Lex ere, bur uſage 


s elt aboleinlus, 
rent grven in in Curia de wood: 


Bred, 

ecundum 1 — ee 
Without a Scitv facias fitft 

* it was TR CID — the — could 


dab the be e d haven 2 — 


of 13 — 14 Eliz. Dyer 306. 
EE and te Arden of the Fe ws 
a EC 
Wann the L n his cuſtody, in 


xetutiim — 


epear where rougher Scire ot 


e TEE 


End ns, 
3 


11 Niſi prius oe of the Exche- 

—1— — the fits 1 du bf both — 

Niſi prius in r 

. EE Eger ate fig dy Saunen 8 hee 
was inliuifficitent ; for it aw eng, Che 

Et edrum alteri; (0 ag wag 


EE 


one Perlam 


ved thathe 
re eee, the Conor Comitnoti Law 


2 


not give. 


antea 77. 
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Ognel and — | 
Caſe. 


- Seire facias ſhall iflue fozth aga 


292 17 med 
e 17 


OO. 
es, + any the Feotre bn 


it was allowed Sheri 
8 —— . 2 


ance: and 7 H. 4. 101. ce acknomie 
ice, a Capi aller ag epe mn Ni — erde t an Ob. 
of Recon and wher 2e ſhould not a Capias lie thereupon, 
ap upon an 1 drought upon an Dbligation ? The Statute 
of Weſt. 2. cap. 45. Si recens fit Cognitio ſtatim habeat Querens Breve de Ex- 
ecutione illius Recognitionis : and the Statute doth not ſpeak in certain 
of Writ 01 


any 
ea of the ſame : 
1 a Kecogni⸗ 


02 what manner of Execution, therefoze we 
on Law = it, as that iS n Capias — 
int with Baron Clark. 
intiffſhould recover ; 
atntiff ſueth two Scire 
aun and atterwards a Levuri 


—— 
Eaſe of Kecognr 


Reco ance taken in 
ecoꝛd in a a Court ot bB, an a 
. den d Jt hath been objeced, 
Aginal, there no Capias teth 
17 bea the Reaſon thereof; 
Lex plus laudatur — ratione probatur: The Capias In a Recopnt: 
zanceis not by — 3. 2 2 bs — — 
in the caſe of a Debt upon a bare 1 2 1 
cken Tur that oughe to be tntenved in caſes where cher _ 
—— — but here is no Daigt- 


55 our Cale is not —4 
6e Rü e; 7 — Debt upon Re- 
che Kk King's Be $ 13 _ 2 
10 
pho bail bem ſhall be 

is condemned in 


— 
annot be found, ſo as — 
ainſt him, rhenaScir facias ſhall iſſue forth a aint 


a 
. 
— a Statute 


— 
41 — 1 


And 
= If the Gar Capi 
Bench : 


7 
on... $8 


Mich. 29 Elia. In the Exchequer. - 
cn. Bridget Clark's cafe. Antea 30, 3. 
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Foskew's 8 
Caſe. 


alteren; a eint is, Andrews was 
Clark to-ſave him 
G Lader P forthe th 


Mich. 29 Eli. In the Exchequer. 
CXIV. Foskew's Caſe. 
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1 | Tanks To 'F — . 5 ſhall 
ſpecial, by 5 


and of the Gilt of 


ES Was or ſhall be m. 
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| 80 after the * ** 
ited the 19Eliz-Plow, 191. 1. any 
Statute of 18 H. 6, the wozds of aach che 

rant hereafter to the Chancellor of England addreſl 
day 


Fockew's 4 
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are not within this Statute 
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ſtour, but rather | 

not in the Per, x. 4. 4 7 

vers pe e © the ikt was not 

mere e Fraturey 10 to er but in EELESSE 
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maki 
That the King s Officers would convey I to 
Debtozs, fo2 the remedy of 
chief the Statute was made, and the .. of 27 Eliz. 
ſpect the Heir, becauſe he is Heir, but as a purchaſoꝛ onel 
Upon gd conſideration 2 Coke. Je any fraud can be found 
n without doubt we ſhould be within the Statute, but 
5 1 — it is ig out of the Statute, noz was 2 
e in the father 
g's Dev 02 Nicer to him, to fo if there were, then he 
4 e the _—_ \ the Caſe * move 412 "and 
at another oke 
That here is not an ift, becauſe ft was in ci 
= "2D then no gift, fo? it is an old ÞP2ov 
Egerton, The © father giveth £0 to his ſon and 1, he ame i 
n the Statute, and yet here is conſideration, (ſol. clgwith con- 
trary, Where the father giveth to his younger ors to his daughter, 
which is not his 45 and acta opinion was Manwood, chief Baron 1 
— — (as Coke repotted) the * and his Lands were e dif: 
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Amner and IE 
92 Caſe. 


Ach. 26 Eliz. In the King's-Bench. Error. 


cxv. Amner and Luddington's Caſe. 


Rror was brought in the King's-Bench by Amner agatnff Luddington, 
ck. 8 2 "and 26 Eliz. Rot. 494. was, That one Weldon 
1 . Money Re rs, who devi⸗ 
manner; to my Wife the 

11 — life, and after her death I will that it go a- 
nerd ye my u Children anpreferred. bierpoinr ded, 8 Wife entred, and 


3 Len. 89. « 
8 Co. 96. 
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not be defeated 02 avoided, 
in Ouſter le main, _ Conu- 
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and reverſeth ecurion? The Lap Det, 
nue e Executton ſhall ſtand, and Audica Querela doth not lie fo: 
a And ſee 13 E. 3. t. "Par, 253. Accountant found in Ar- 
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Edwards and Rainder | 
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rearages, committed to the next Gaol, eſcapes, and ti 2 8 
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| upon 19 ape lieth; the as to that} 
reed ; 1 aſp yp — fall Juwamene ; fo 60: he: 
eee La er i 
ed thereby); And afterwarns he Jungment was ami. 
| « Mich. 36 Elis In the Exchequer. 
CXVI. Edwards and Halinder's. Caſe, ud. 33 
Ice Edwards an Action upon the Caſe agatuſt Halindae, See he cat 
to reared) e 
| 1 8 ts 101. 49s 
us placverit; ! the ſaip ider had leaſed fl the De- — "mm 
fendant a S ſald the D dtendan —— 
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intent to ſurcharge ſad 
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Sic utere tuo, ut alienum non lædas: have a | 
ſcends and 
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1 1 had (old certain the Defendant, with- 
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certain time; r 
e pꝛaũit of bis Meadow 
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— our Dectaxation, wy ult 2 A Ac 
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Edwards and-Halinder's 5 
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week, Quamdi 
nuance fs Leath, &: Ae. yn) 


ut * —— 
begin, 


8, &c. 


no? the r man into the wa 


cle pie 


cultis, Kc. fat we we have d 


— and 


nuance, 
awood, The Declaration i That the Defen- 


Nequitur & malitioſe intendens, &c. tantum ponderis, was laid up- 
on Ita quod vi ponderis dirupta fuit contabulatio: And the Plea 
D nt is, Quod muri in partibus occultis & abſconditis ruinofi 
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Pate * 
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of the wall, 
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e needs not anp Traverſe: Fo2 it 


dus, in occultis & 


as our Landlord (who is ab 


bathnot averredthe conti 


A Leaſe is made from year to year, 


8. But᷑ Dalton (aid, That the Ple 


mode cone year, he need nor 
the ſecond 


- t, &c. & ideo corruerunt. as intiff ſpeaks of the 
and th3 Detenvant of the walls, and ſo the Detendane oth nor an 
Swer the Plainttff; foz the man ought not to go into the Cellar, 


was, Quod diruptio & —— contabulationis fuit ex eo quod muri ruinoſi 
fuerunt in 1 occu ltis & & abſconditis. At another 


bay, it oth Afr - 

_ A voluntary and un act is 
— who pleads tal matter to er- 
„ but one- 


Plaintif' was 252 1 
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Edwards and Halinder's 
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Trin. 3 2 Eliz. In che Common Pleat. 


CXVIIE Webbe and Mainard's Caſe: 


Caſe was, de, Goldſmith, ſeiſed of 
ſo le, andaſter 


a B ly 3 ern 
mia he Fen the ule of the ſaid Ss is bets; | 


AC- 

ans Proviſo, 
firſt, if the 
younger 


Willis and Jermine's 00 
Caſe, 


unger ſon be concluded by that Acquitta 
not paid? And ſk he be not ITY 
are but woꝛds ot limitation, the youn 
and then, rage? this Entrybe AT 
02 if John by 11 
rhe Coin : which ye dan 5 wen —＋ 1 5 was 
ou That 0 [1] 5 
Tr ens was ſettled in William, and the ere: 
cite ne 2 it, not ſuch a poſſeſſion upon which an 


Hi. 31 Eliz. In the King's Bench. Nor. 647. 
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CXIX. Willis and Jermine's Caſe. 


N Ejectione firmæ, Jt was found al Uerdict SE 
[ 1 anyChapcer of de the Land, Where 6 e gen. THEE 
j tobe pter-houſe at Exeter uit tate 330, 


GE ern nn 


= The 8 and Chair ur re incoxpozate by the name of 
xeter, 
and Chapter of St. Mary in Exeter) make an Indenture of Leaſe tp? 


fo $, in their Chapter-houſe tu Willis, and thereunto 
each, Chapter-houſe, and FD a of Atto 
and to make Liberpof the which was vone 

4 artis, Crean 8 

mer, &c. 18 not fo2 the Comamtion | of 


enter, to ma 


L ; Davis Rep. 
42. 


Tenant 
13 — on been a Dif- 


ERS EE 


. the | 
ſed without entry, and then the new Leaſe being made 
befoze, is void; But Wray Bas Gear of © CONTECY He. 
and laid, the Dean and Chapter might make ſuch a. Leaſe 
betoꝛe entry : But Gawdy, Jultice, doubted ok it, Vide 28H. 8. 6. 
Dyer any Com. 2. and 3. Ph. and Ma. 132. Browning and Beſton's 


Caſe. 

Harris The Attozney hath not purſued his Authozity, for bis War: 
nt is to enter into the Land in the name of poration 

— their ule, A opti 


Rimerlly. and Cooper's 0 
98 Caſe. ** ES 


but the Ju ze not found ſuich matter, but have found onely that he 

came by uy oy of the ſald Letter of Attozney, and delivered the ſame 
upon the land, but do not lind that he entred, and claimed the ſame to 
the uſe of the ſaid Dean and C Hapter, But the Court held the ſame god 
enough; fox in a ſpecial Mer dict, every particular cumſtance need 
not to be faund, and in plending it ought ta be; und becauſe it is 
found, That the Derr by = ww ſaid — . 

tvered e Land, he hath purſued | 

A ag Gamdys. Delivery pf Deed is as neceſſary in caſe ofa Coꝛ⸗ 

poꝛation; as it is in the caſe ot other perſons, #7 3 $1 


| Trin. 3x Eliz. Rot. 768. In the King's Bench. 
CXX. Rymerſly and Cooper's Caſe. 


1 Cro. 168, 
I69, 


02 -of the 
wows ; and admit ot any lich Dath taken by the Plain⸗ 
tiff, the offence of the Defendant was greater, Nam peccavit in 
utroque, tam in juramento, quot nullum omnino fair, quam in perjurio, 
quod fine juramento eſſe non potuit; fog ff one faith, A. Murdravit J. 8s. 
whereas there never was any ſuch J. S. yet t on lieth fo? the ſcan⸗ 

dalous wo2ds : Allo this Plea doth a t to the general iſſue, 

See 4 E. 6. Action, Sur le Cafe 113. 34H. 6. 28. And as to the wo2ds, 

they are Actionable ; fo2 2 amounts to purjured, being ſpoken 

on on oath taken in a Court of Recoꝛd, and ſo was it lateiy holden in 

Brook nd the Caſe betwirt Brook and Doughty: Godfrey, Contrary, The De- 
Doughtic's Claration is not god, fo2 the cuſtome in London ig not well laid, o2 
Caſe. purſued; and therefoze, upon the matter, it is but an oath taken be⸗ 
fore a paivate man; fo2 he hath declared, That in the City of Lon- 

don, it hath been uſed, &c. but doth not ſay, That the City of London 

is F. Civitas, 8 he ought, - See the Caſe of the Prior of Lantony, 

12 E. 4.8. and 22H. 6. Preſcription, 47. Jf a man alledgeth a cuſtome 
within a Town, he ought firſt pzeſcribe, That the ſaid Town is an an- 

cient Town, Alſo it is not ſet fo2th in the Declaration: That Bond. 

at the time of the —— taken, was a Juſtice ok Peace in 

London, and then the cuſtome is not well perſued. But afterwards, 

the Recoꝛd was loked upon, and allowed to be gend by the Court, 

and the Court conceived, that the-Jlea-of-the Defendant was 

gon enough, as 13 E. 4.8. In Debt againſt an Abbat, the Plaintiff 

counted upon a bozrowing by the pzedeceſſoz, Kc. the Defendant piea- 

ded, That he did not —_— and it was holden a god Plea, and 

pet the Plaintiff in ſuch Caſe might plead the general iue, See 


26 H. 8. 


Alexander and Dyer's a 12 and Worky s f 


Caſe. Caſe. 99 | 

26 H. 8. and 24 H. 6. Br. Action Sur le Caſe, 163. 3. Ma. Tha na 
Lo . — * H. 17 70 598 6 105 * — 
ervientem ſuum verberavit, &c. a O d. — t 
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tiff was su on. Wray, chiet Auer, lea of + e Velen 18 
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not a reaſonab e that ſuc re taken, in 
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ee Ten ono 11 
nion of Wray and Gently, e an fo2 ide d. pf in iche De. 


aration, That it is not al 
Judgment was given againſt the 


228 e London ig antiqua Civitas, 
Trin. 31 Elie. Rot. go t. In the kings Bench 
CXXI. Alexander and Dyer Caſe. 
N Debt ent reſerved upon a Leaſe foz year Platntiff 1 Roll. 604. 
1 peciared, That be le leaſe to the Veteran fox 2 pears, The Plain 1 Cro. 169. 
to have and to Ae De: dnt net enftng; fa $ 


ending 10 l. Virtute cujus, 298 ſaly'Leffee 
and ſaid land, front the eat of Dr. Ml hael; All the fa 
and emo teal . 


Kent was b 


F de — — —— are,From 
thee the Feaſt of St. Michael 
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| a D 
1 ol e l ; w the 
intiſt ſet — 1 e's That che the Defen: 

hath denied the whole yea 


v, and ſa; hat 
not admitted any tn, Au it being 1 toned rake it W Dill 12 
oꝛ not: Clench Juſtice: Be it à Dilleifin 02 not, Ter 
ekendant entreth 02 not, he is to to paythe Rent: aud, The Lefler 
— a Wie and continueth a fo; and yet Debt lteth/ againſt: 
hun re. the Bent, by reaſon of the pyvity of: Contract'z: which ſee Ryl 
den's . 


ſe, 24 H. 8 Dyer 5. And ſo im our Cafe, Quod fiir canceſſim 
totam Curiam, and afterwards: Judgment was given fo2 the PPainti 


Hil. 31 Eliæ. In the King's Benclt. Rot. 56 T. Error. 


CXXII. en and Worley 't Caſe. 


N Debt upon an Dbligatio Mary Worley; a inſt dad 
I nings in inthe Conmen — aden e on was, That il Mary Wor⸗ 
— the laintiff in the ſaid Action = 1 depart outof thi ſervice of 

e Detendant without licenſe of the Oefendant Monings; no2 marry 
her ſelf, but with his conſent, Then if the Defendant "ſhall pay to the 

id Mary within twenty eight days after demand by her made (of Mo- 
nings) at his houſe at — —_— then, &c. And - _ De- 


' Monings and Worley's 5 
Caſe. 


kendant in the laid Action pleaded, That the ſaid Mary the Plaintiff, 

in the ſaid Action, 4 Mali, 30 Eliz. departed out of hi is ſervice without lt- 

cence, The Plaintiff _ by Replication ſatd, That 6Sepremb. the 

ſame dear ſhe departed out ot᷑ his ſervice with licence, and that 4 Octob. 

after, ſhe demanded the laid 100 l. at walderſey afozeſaid, and he * 

ſed to pay it, Abſque hoc, that ſhe departed out of his ſervice 4 Maii 

Eliz. wit licence, and the Wrir bare date, 18. of October, next alte 

the demand; And it was found fo2 the Plaintiff, and tear 

fo2 her in the Common · Pleas; and nom d W rit of Error is ways = 

nings. Tanfield, The udgment ought to 1 

Replication in ſuch caſes, Conn to contain ſufficient Cau 

and ſufficient _ pt — 

not have Judgment 

4.31. In teſpaſpfo Jbl raking o ot gas, 

ty, B. juſtifies, the 5 Citle to the B. tra- 

verſeth the gift, and rr 15 found fo2 him againl re Pale A. is 

fund gully; ow, although 4. be ouny gue, per the Ts 
j 

any Title to the . Us in Bett un 4 8 Bond againſt A. and B. 


A. ds Non eſt cum; B pleads the releaſe of _ and —— 
1110 eDeor 4 5 A Ser 
he not cauſe Ve Omen: cation, there is 


e, fo; 
emand T- allzdged to 
— year, and ſo the 


* upon that Uerdic ſhall 
fo2 the reit is ; and moe put in iſſue han 
needs to be. Fenner, Jt is not any full Fea to ſay, That 
the ſervice of the Oefendant 4 Maii, 
ſhall not recover, fo2 which cauſe 
continued in hts ice untill 


traverſe => to — — pany 
— CL not god. And 
not matter agatnſt her ſelf, it makes whe 1 
* a 1 2 2316 Gawdy conceived, that the I 
&y the Dete Defendant was at his liberty to pl — of 
222 — „ * — ſtand upon the dem And 
e pet the demand 151 not — 
1 given in the Court of Common- 
| Pics wag fred. 


27 Eliz, 


" Baſhpool's Bennet and Shorrwright Walter ago Perya _ 
Caſe. 0 ; Caſe. ; ip and d Springe. 7 * 


27 Eliz. In the King s- Benclhi. 
CXXIII. Baſhpool's.Caſe. 
E Cafe was this, e CD Laws, is bound in Sie Rep. 
2 5 in ans 


ontrary. 


Trin. 30 Elix. In the King's-Bencli. 
CXXIV. Bennet and Shortwright's Caſe. 


The Defendant ſued in the Spirt: Co. 206. 
ut 6 T 5 7M af 


That if the Parithroner ner vor 
again, he may be ſued fo2 Tythes 


Mich. 32 Eliz. In the King Bench. 
CXXV. Walter wy Pery and 3 


ven Abr a dead — Var, The ſame 


28 
after the J 5 = 
Defendants ben d Ber te Ws 


* 


Alderſley and —— Parker and * 
Caſe. Caſe. 


Antea 811. 


Mich. 32 Eliz. In the King's-Bench. 
CXXVI. Alderſley and Duparrie's os 


12 Debt n an Obligation bearing date 4. — * Eliz. The De- 
ermant — "a0 pleaded, 145 on © pap go li be- 
bee 31 Kliz. and S (other Cee of 
Octob. —— ſcil. 
befoze the 
And thep were at 
tob. &c. — 22 


1 1 


uſe e: 
pl wage day aq od tem open: 
vebach rediet. Sciliter. yr 17 H. 6. whereas- of the tit 
fuit 12. { 134 H. 6. ſcil. October — . — 2 Put it was 


not atiowed;.foz the day ED -enqugy, any 
the miſtaking in the scilicet is not to any Wray, 

betoꝛe 18 not à Plea, if he 

place, Ft was adjourned. ; 


not den the. ny” ara 


Trin, 31 liz. In the King Bench. 
CxxvlI. Parker ard Burton's Cafe: 


19 an Action u the Caſe fo merons nos, Gi (ſcil.) That —— 
Plaintiff was perjured: The De 1 doth 
a ſuit was —.— in „— — Chamber at 2 betwitt 
the Defendant and and from-thenee- a Commiſfion was a- 
warded out of the ſaid Court to divers perſons, to examine certain 
Lag — at B. in Berk. and there, by virtue of the ſald Commiſſion, 
e Plaintiff was ſed, & — depoſuir, prætextu cujus, he ſpake the 
ſatd woꝛds. ered ann 18 licando ſaith, De injuria ſua propria abi- 
ue tali cauſa : was joined, and tried in Berk. and 
ound fo2 the Plaine, 2 it was moved by Coke in Arreſt of 
ſald Aue ought not to be tried in Berks. onely, 
— 4125 and Berks; fo2 all the matter ol uttficotton 
3 che Suit and the Commiſſion 
was in Midd. and the Execution of the Commiſſten and the 
293 were in Berks on, The Tr matters is but one Cafe: 
is well fo2 the manner, for the 
e-Perjury, and the Sult and Commu. 
ond e ts Action: Aﬀfo the Defen: 
that the Exchequer-Chamber er (6 inthe Countyo 
— in the C : — - oughe to thew a tCountythe ns 
ommon I 
Court was at the time that Pens, Je. ing was — 02 Communia Placita 
teneantur in loco certo. Gawdy and Wray, CUhen the Defendant doth 
juſtiſie by reaſon of the Perjury, and the Plaintiff replies without ſuch 
cauſe, the ſame amounts to as much as it he had traverſed the Per- 
jury, 


Sir Tho. Bacon's 8 Weſht o arn au Mor- 8 
E aſe. dant's' Caſe. 


jury, which being ſuppoſed to be committed there, thatl be tryed there; 
Coke, Jt was the Cale of one Loveday, 25 Eliz. In dn Action upon the 
Caſe fo2 flanderous wows, the Defendant did quſttfie;: by realan ot a 
Robbery committed by the Plaintiff in another County,; and the 
Plaintiff pleaded De ſon tort demeſne ſans tiel Cauſe : the ſame ſhall be 
tryzd by both Counties: See 2H.7.3. Allo it was moved, that here it 
is not ſhewed in what County the Exchequer Chamber ts 2 nar here it 
be in Berks, yet it ought to be tryed by both Counties, and that was 
Chelderlie's Cale: And although it be not ſhewed in what County the 
Exc begun Chamber fs, the Plaintiff CE e r on i rer 1 
Try de god enough. 


Hill. 31 Eliz. In the King's bench, 


103 
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1 


CXXVII Sir Tho). Bacon's Caſe. 1471405 
Writ was — out of the —— of enen againſt Str 
A Thomas Bacon and Sit Thomas Heyden. fo ſhets cauſe, (whereas 
the Earl of Lincoln, late High Admiral of England, had granted to 
them by Letters Patents, to be Uice-Admirals in the Counties of 
Norfolk and Suffolk,) why the. laid Letters Patents ought not to be re- 

pealed and aduulled? and lo the ſaid ic was in the nature o 1 ; 
facias. And nowtit was made by Coke, Tha JOURY the ad Poſted 114: 
but an Eſtate fo? life, yet the Patents did cor | 
death: e beer 8 mon cane OR 


r places but fo? | 
EO . e 


Nohibitlön old added. 
Mich. 31 Eliz. In the King's Bench. 
CXXIX. Weſhbourn and Mordant's Caſe. 


Nan Action upon the Cale, the Plaintiff declared, That whereas he 1 co. 251. 
I was poſſeſſed of a parcel of Land cafted the nage, 1 my 5 Lew. 249 
jo} —— to a certain 1 from the 29 of V 125 undillt the days 7 

unging of 4 Writ, the Hetendant ha d the laid th an 
Day ye. May ſtopt the ſaid River with certain Loads of Ea 
it continued untill the Durtcenth bay of, February, e 


was dꝛowned, and fo he had loft the? ofit of it by 
was moved in Arreſt of ment, n the ration 
both not appear any caule o Action, fo chere aintiff hath made Title 
to the Land dꝛowned from the twentieth of May, ſo as that day is ex⸗ 
cluded, and the Nuſancets ſaid tobe ve Mare ton me Plan and ſo it 
41 the Nuſance was befoze the poſſe aintiff; and 

it were (o, then cannot he complain of any done befo2e yl 
time: To which it was — — al ugh wg 0 ſtopping was 
made befoze his poſſeffion, yet the continuance 5 1 ne is after, 
and a new wong, foz which an Action lieth: 4. It was 
pꝛeſented, That a an Abbat had not cleanſed his Diet 725 hy reaſon 
of whic the Highway is ſtopt: The —— ſhall be nut to anfwer 
to the ſaid Indictment, by — ofthe continuance of it: And ſee, 
that continuatton of a Nuſance is as it were a new Nulance, 14 any 


15 Eliz. 320. And it may be that the Plaintiff was not pamnitiey \ 


Truſto ard Ewer's} 5 Andrews? 5 Bigg and Clark's 
"7 Caſe. ; Caſe. . ? 87 'F 
until long time after the twentteth day —.— ay, (Lil. ) after the ſtop- 


ing: And the wozds of the Wrir here ade and true: Ard 
—— Judgment was given fo2 the Plaintiff, 


Paſc. 31 Eliz. In the King's- Bench. 


.,. CXXX. Truſto and Ewers Caſe. 


x Cro. 2 N is Cale it was een Law, That if a Controverũe be be- 
co es L rere gen he . aſe nde aan 


See 12 All. 25. 14H. 4. 19. 24. But if the Award be, that the one ſhall 
permit the other to enjoy the term, the ume la no Gift of the intereſt 
therein: See, as to the Arbitrement, 9 E. 4. 44- 


Paſc. 32 Eliæ. In the King's Bench, 
CXXXI. Andrew's Caſe. 


N the Caſe of Andrews of Grays Inn, it was holden by Gawdy and 
I WED That a Leare dun years be move wy Deron 1755 

eml rmam tradidi upon ric 

mielfentreth Lef 


1 Cro, 214. 


3 


9 
but not damages, and 
»ntreth ; and tha 5, and ha 
the Heir in 


term 
| | a ſtranger 
fo2 clear La 4; ge 9 Eliz. Dyer 257. A covenant aga 
ſuch caſe, 
Hill. 31 Eliz. Rot. 549. In the King's Bench. 
CXXXII. Bigg and Clark's Caſe. 


Re! an Acionu mae Sets Court of Hertford, the Plaintif | 


Defendant hireda of the ntiff to 

carry cary ee Buhl from Ware to Ein Hertford, and 
. — did ſe the aintiff, 
—1 i in via prædicta nollet onerare the ſaid aller, n with 
thee s of Coals: And the ff ſald, t the 
. n ad oave th cn a g 5 en 
Pant recovered: And Error 1 » and f Ero 

was this, That it ts ge bem » howthe | 
Debt againit Eren, they plea. Thats The — 6 

onely ex 

of the Gads 'of the Teſtatoꝛ in ehcp — es, abſque 


. adminiſtred _ vel alio modo; the aintiff can- 
and ſay, that 11 dminiſtred aliter, vel alio modo, 
bow. An Error was aligned, — it is not 


ſhewed, how that Exception was 
not anlp the fo2 it is 147 © pol of 2 but fo2 chef firſt mat- 
ter, the Judgment was reverie 


Trin. 


Toley and Windham Veal and Robert's 
Caſe. Caſe. F 


Trin. 32 Eliz. In the King's Bench. 
CXXxXIII. Toley and Windham's Caſe. 


12 an Action upon the Caſe, the Plaintiff declared, That whereas 1 cro. 205. 


certafn con an Defendant 3 Len. 15s: 
of 
had brought a Writ of —— 


B 


E 


to him fo2 Title 
ſatd pꝛoſits: | 
Father had taken N 


8 
A 


Plaintiff, Coke 
net 


7 


£ 
BY 
8&5 


i 
tt 


#3: 


f 


matter h be charged; 
anche lmplo Contrar al his 
bind him: And afterwards 
Plaintiff. 


Zrin. 32 Eliz. In the King's: Bench. 
CXXXIV. Veal and Nobert' Caſe. 


1 Nan Ejectione Firme, the Plaintiff declared, Þow that John Veal leg- r Cro. 199. 
ſed to him, 30 Eliz fo2 twenty one years ten Acres of Land called M. 
The Defendant pleaded, That befoze the Demiſe and Ejeament, one 
John Roberts was ſeiſed ofthe ſaidten Acres called M in Fee, and 14 Eliz. 
demiled the ſame tgone John Cox fo2 14 and afterwards 25 — 
+ 0 n 
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John Veal and — 
Caſe. 


the Plaintiff, as in the Declaration, 


| rhe whic J 


1 the * 
2 — 


John Roberts 1 the Reverſion deſcended to the now Defendant; 


Cox demiſed 1d to John Veal foꝛ Thirty peat ears, who leaſed unto 


e was poſlefſed quouſ- 
que, &c. Cox dye d 30 Eliz. after whole death the £efendant entred and 
ejected prout — lawfull foꝛ him to do, &c. The Oefendant by r Ei 
tion ſaith, That befoze John Roberts had any thing, — — 


Gloceſter was ſeiſed of the ſaid ten Acres inter alia. and 2 


to John Veal, Father of the Leſſo of the Plaintiff, rhefat'L 1 1 inter 
alia, by the name of two — — ous Lands in the Coun- 
ty of Gloceſter, nuper in tenura J. S. two other Þouſes in a Yard 
Land tunc in tènura E. H. nec non de ten: acres no _ M. — 2 inter C. & 

J. tunc in occupatione E. W. 2 405 Habendam 
dict. four 8 and thꝛee ard ub Land, in in — J. S. & E.Þ. nec 
non the ten acres to the ſaid John Veal, à tempore mortis ſurſum red- 


. ditionis forisſactur. vel determinationis ſtatus vel ter minor. prædict. J. D. & 


UL in eiſdem, fo2 ſirty years; by force of which he was poſſeſſed of 

e ton EJs 
0 

entred, and 25 Eliz. — inteſtate; and Adminiſtration wa commit- 


ted to J. S. Plamtif, by — of which he — and 
Leaſed in che Nabu an 0 — he 1 —— ejected: : The 


Berendant did rejoyn, and That long bete John Roberts had 
any thing, William Roberts was feiſed in Fee, and enfeoffed the lald 
John Roberts. hefe the Ejectment ſuppoſed, who demiſed unto john 
Cox and (0 as in the Bar, abſque —— t the ſaid Abbat demiſed to 
ohm Veal, modo & forma prout the replicando allegavit, 
matter he is readꝝ to a — — — The Plaintiff 
That the Abbat demiſit ut ſu ra, & inquiratur per pa- 
15 1 objened by Snag, 
iſſue was not ies en 8 "E_ A 2 was 
befoze Eſtates, in eſſe ma- 
king of For the Leaſe. by the Abbat — Gloceſter, are expired. Covent 
20 do begin ſeverally, and ſin zulatim, as 


could not 

SE ID WE 

; | eot ts 

all be mave then e part ali the Rent: 

But the Court was clear of Opinion, That the ten Acres 
did begin pꝛeſently, without having regard to the Eſtates in de⸗ 
mand fo — intent ok che Lell was, That no mean time ſhould be 

betwirt tion of the Leale fo2 ten years, and the beginning of 
the new: Is the Caſe betwirt Wroteſley and Adams, 1 Eliz. Plo.Com. 

tionofa foꝛmer Leaſe foz 


years; the firſt. the Lefſo2,which was a Sur⸗ 

render of the foumer Leaſe; Jfthe Leaſe, ( (ſcil.) the ſecond Lene, ſhall 

n a exp on forthe topmer Leaſe (Senned ——- 

3 

— 7 —— rr ag the ſatd ſecond Leaſe 

ſho begin en was, that no mean 

ſho be betwire the end and beginning of (aud Cates. And 
afterwards Judgment was given fo the Pla 


Bows and Vernon's 5 Hunt and — 


Caſe. Caſe. _ 


CXXXV. Paſch. 32 Eliz. In the King's-Bench. 


a Recod be C -Pl ; 
N CLORIS 115 — 1 e 


a Scire 1 1 0 4 — reromed, rhe 


> charting n= 
non debet : 1 N two © map align 
ras. Dai A Scire facias 12 
| Tr fuer 


coram nobis Warten Weſtm. where imus in 


was 

An any b 

vet Ext al 5 0 
n nz 7 

is upon n in their Sefſions, Err 2 


Paſch. 32 Eliz. In the King s-Bench. 


cxxxvl. Bows and Vernon's Caſe. 


EBT upon an _ Dbligation was IS Xt again Vernon 
that Vernon was * and tha the Bond 
{ n 1 
i & forma, &c, E 4 | 
not gd; fox if a an bein Pyilon {1 Execu: 
ſe to make a | 


fo2 
after he ma the Bord, the fame ig 
is not joined, 
it Ar —— &c. and of 
wdy, Jultices : See Dive and Manniogham's 
4E. 6. Plo. Com. 68, — acc. 


Hil. 29 Elix. In the Common-Pleas. 
CXXXVII. Hunt and Sone's Caſe. 


Nan Action upon the Caſe, the Plaintiff declared, That whereas w 
The far intiff was ſeiſed in jis Demeſn as of Fee, of certa —_—_— 
Land, a 1 , the Sone, in — i C70. 118. 
ſideration n that ret ſaid Plaintiff permitteret the ſald Sone, — — 3 30. 
_ — ab eodem . (ſcil.) 20 Julii, 27 Eliz. uſque ad ſecy 9 


ciationis — — ac omnium Sanctor. r equales p 
eidem Hunt (the Plaintiff) bene & fidelirer contentare — Ac licet 
prædict. TU. Hunt permiſit 12 Sone occupare terras prædict. a dict. 
20 die Julii, 27 Klin uſque ad ſecundum diem Novemb. 28 Eliz. Licetque 
poſt dictum 20 diem Juli, 27 Eliz. & ante predict. diem 2 Novemb. Anno 
20 Eliz. dictum feſtum omnium Sanctor Anno 27 Eliz. ſupradict. ac feſtum 
Annunciationis beatæ Mariz Virginis, ac feſtum omnium Sanctor. 28 Eliz. 
preterierunt, præd. tamen TU, Sone dict. 101. 28. 6d. ad pred. feſtum 
P 2 omnjum 
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Roper 5 3 Piggot and Ruſſel s 5 
Caſe. Caſe. 


omnium Sanctor. proxime ſequent. poſt permiſſionem & aſſumptionem pred. 
ac aliud 10 l. 28. 6d. ad feſtum Annunciationis 28 Eliz. ac alia-101. 2 8. 6 d. 
ad feſt. omnium Sant. Anno 28 Eliz. ſupradict. nondum ſolvit, &. The 
Defendant pleaded, That the Plaintiff entred into parcel of of the p2e- . 
miſſes ultimo Octob. 28 Eliz. & eadem occupare eidem bal 2 
miſit: upon which they were at — _ it was — 


tiff: And now it pry — — in Arreſt whole Eerm i te 1 = 


tiff had not of Action 
Re STALE Y o nn be by A vp 201. ee Feaſt $1. and 
aSla 20 _ 
at ſuch a Feaſt other 51. &c. there befoze the laſt day of papmient no 
Action lieth,-fo2 the ſtim of 201. is one and entire: but if miſe to 
another at Eaſter next 10l. and at Midſummer ag much, &c: 
ſeveral — ; and —— of payment of the firſt ſum Actio 
—7 reed, Chat I Ju —_ Candle th 11 — 
8 m e rception 
ſhould be given e ﬀ: and ſatd, That the Declan tools 
* 2 — is ceffectua 


of the 9 afozeſaid, as alſo that 
in 
rin. 30 Elix. In the Kiog's-Bench. 


enough fo2 the g down the permiſſion. 


CXXXVIII. Roper's Caſe. ee 


Oper wasrobbed bysmich, and within a Week aſter the = 
Rare m, and wi — | 
tet obbery he e apa Smith e and proſecure Te 
n Uni g: as unt damen: an thereupon C 

ſtitutton of the Oxods taken: -AndB. oft Crown: Oel 


g ur 

Robbery be attainted by Aerdict, the F 
ſuit ſhall be e here he was attainted by the — 
not by Uerdict and lo the Freſh-ſuit cannot be enquired: 

ndictment within a Week, — — within a after 

p, fs a Freſh-ſuit. Wray, Freſh-ſuit in our "Law is to perſue 

the Felon from to Town, but the ſuing of an Appeal is not any 
Freſh-ſuft :- See 21E. 4. 16. Reſtitution granted upon an —_ 
an Appeal of Robbery without Freſh-ſutt enquired: 1 H. 4. 5 


- confeſs the Felony: See 2 R. 3. 13. 


rin. 30 Eliz. In the Common Pleas. 
CXXXIX. Piggot and Ruſlel's Caſe. 
d per Curiam in is Caſe, That if Tenant 
in the Remainder withi 


Sir John Savage's : N Stainsby and Hales's 7 5 Sands = Hader s 5 


Caſe. Caſe. Caſe. 1 


Trin. 29 Eliz. In the King's-Bench, 


CAL. * Jobs Savage Caſe. 


12 2 Trelpals, rhe 


That if any mat to Ciife, 2 any 
Mano, an ite 5 nd ſhall overlive 
nant > thee g ai pleaded farther 


b 
N 


14. (he bee, and ſo, &c. n CORSIUet 2 1 rhe Dughan 
cuſtomary d 


5 fo Ana wag ue a 
time of th 


t of the ſatd Bano? at the 


Trin. 29 Eliz. In the King's-Bench. 
CXLI. Stainsby and Hales's Caſe. 


F 
had be Court 
that all In tants within 
was 


; See 2H. 4.6. 11H. * 2. 


ine e 


Trin. 27 Eli. Rot. 1201. In the King's- Bench. 
CXLII. Sands and Hempſton's Caſe. 


12 a Replevin, The Cale was, That Henry, Earl of Weſtmerland, Dy. 270. 
Nene ſeiſed of the Yano? of Kennington in Fee, and granted a 3 5 

e to Wilks C Cordel, afterwards Pater of the Rolls, fo; 7 Leon. 416. 
in granted a Copthold to ve a Frome 'accowing tote cuſtom a %, 
ands 2 Roll. 137. 
e ſame being an ancient id; hn died | 
AS . Nen — Str William a 4800 Hem fog as Bat 
liff g 1 — HE mace - rrea⸗ 

n 8 clearly holden 
Tour Thr pl of te ay Caphader vn cargen 
upon | 

ought tmmeviately to pay the Rent, bur 


Note by ſome 5 . holder is not * to 
rhe Executo, by th tutor "If if be fo, that the 155 uf 
Dano? be LA —— limited by the ſaid Statute, 


Tris 


Hooper n N Knevit 2 Taylor's ; 11800 and Lea s 5 


9 Caſe. Caſe. Caſe. 


Trin. 29 Elix. In the Common-Pleas. 
CXLIII. Hooper's Caſe. 
to the Bar, mage vis — 


5 of Sollebury wag . 
Mbehtrd in ch to the bent pon. ample 


NE ng ns 


Trin. 29 Eliz. In the Common-Pleas. 


CXLIV. Knevit and Taylor's Caſe. 


N tre of Ulary, ainft Taylor in the Common-Pleas, Sta- 
K ut! "Here and rh patio were ar ſie an te mate 


nant payed; ©, his 15 own 11 1 11 he m ind babe 12 p 
ri 
with Proviſo, As tg _ is in Exche uer in caſe, to 0 fend 
omm 


1 ts laid foz the 
at the ſuit of the 


Duern be monier par, 
poſtea 116. de never ſaw Ar 


Trin. 29 Eliz. In the kings · Bench | 
CXLV. Alford and Lear Caſe. 


1 Cro. $4- Lford Debt upon a Bond aganft Lea, and the Cale was, 
Poſt 181. 4 — were bound rhe apatntt Le, and the Conditi: 
Ren 2 who award, that the ſaid Lea, 

being a Feaft iu make a releaſe to Al but no place afltg: 

—＋ the rele releaſe Lea, Befo2c 


Feat, ſealed a — oo — par and dellbered 
3 one Pine, to the uſe of the 11 ivers it to one 
on, 


* 


Marſh and Rainsford's q Willams 7 Linford's s 7 
C LE 8 aſe. 


Maſoh, one of the ſervants of Alford, the , boys! two oꝛ thiee 
Webs one of the ſervants of b the Platnei, tho tins 02 tee 
wray, That the award upon this matter was tell pert d, not: 
withſfanding the refuſal of Alford, See Tawe's C 1 Eliz. Dyer 167. 
A. enſeals, Quoddam ſcri — Obligat. and deltvers th r G 
fo2 to deliver it to che delivered it as the 
Deed of A: who refuſeth to receive1t and after gets t en 
and recovers upon it. | 


Trin. 30 Eliz. In the King's Bench 
CXLVI. Marſh and Rainsford Caſe: 


| pear the Eat, da os, Throat 1 
e 
dau * Def KA, in . Jo 
Fears of payment of i CEO bur hey cold ot 
daughter IAT . 


er, r party rhe daun matter 
conſideration. Jf Lon db ppt hoped, 
ſel, and the Ve wooden gt => and aterwards the Ebene th 


conſideration of him 20l. an Action lieth 

tt. And ſo Popham ald, it ae 1 in the — = orb And 
it common ]?:actice in 2. tion Quod — 
er and Smith 1 
A . 
who wp 4m hearing that my — 

and recovers him, and 

— m in dene ee Sc. ut 17 Tok 1 1 (erent JED 
ban he Pian. | | 


rin. 30 Elix. In the King's Bench. 
CXLVII. Williams and Linford's Caſe. 
liam ee e Nan e Linford, fog flan- 3 Len. 197: 


I 
W derous wozds ſpoken of the viz. Williams is 
worth nothing, and do you think that the oſD. is his? It is but a com- 


1 # 


Barefoot and Luter's 5 Brown and Ordinacre's 5 


117 Ce. Caſe. 
3 pact between his brother Thomas and him; — ed, That 
at the time of ſpeaking of he was in lpeec þ ith 0 
x Cro. 346, 10 to 
787. that alon 
== 
ſ Wy 


ger. Fo in betwt Smith and Johnſon, 
ohnſon was in with another to fel his lands to him; and smith 
to him who to purchaſe them,w ill you buy Johnſon's land ? Wh Y, 
it is troubled with more charges and incumbrances than it is worth. — 


Juſtice, 8 e hows be tho oken to the party 
Plaintiff is flati- 
lands: EG oo was given 


02 of a | 
as he iner make 
"Trim. 30 Ek, In the King's Bench. 


Jaſon 
Caſe. 


torch Paint 


CXLVIHI. Barefoot and Luter's Caſe. 
ber 90 B. radi Jon tenants Beg granted his 


ken⸗ 
Nan on of 


Trin. 32 Alz. In the King's Bench. 
CXLIX. Brown and Ordinacre's Caſe. ' 


'Enry Brown, and Joice his ; Col cpa of Thomas Brown, 
art Action "upon, the Cale Van Ordinvere , Wien, 


—— 
um unius 2 tunc 
modo * 


n 
. 12 0 29 AP 


A Jpice wag 
4.44 MT ALD That he din. 
TR & forma prout pra dict. Brown allegavit. and 

that it was alc - Exerutos, = __— a- Jury , De me- 
intiff, It was objected 


. — Brown querens allegavit, 


the ö *. 7. — ſe⸗ 


e ni bath ec is not 23 


eration 


ed; 
hath con alleged; iy ie 


Mingey and Earl's 8 


Caſe. „ 
eration is laid in the Declaration; But that was not allowed, fo 
fo it ſhall be intended. It was alſo objected, That the Helen i 
contrary to it ſelf; — it .* . | 
to2 ſhould fozbear fo2 a week, he pz d to pay him within a 
but that exception bas not AS wn Fo the week, in the Aſſum fir 
be conſtrued, the week after 1910 week in the conſideration. 

er exception was 2 the trial; fo Defendant en e 

he Venire facias was to ſummon 8, Quorum quilibet eo- 
rum habeat 4. l. in lands of annual Kent, and that cannot be; 407 Aliens 


cannot have lands, not being made ens: kf 
befoze the Statute of 27 E.3. a nt 
have an Action SPEARS a | 
Linguæ, Which (ee 22 E. 3. 14. and 
neral Law, 


tatute of 27 E. 
1 ethe Es 
8 E. 3. cap. 13 

T AT 


408. 


of 
12 5 —_ 
— Ea. which enacked, Tharever 
but that is where 40s. was required 
Caſe; and therefoze the Venice facias in our Tg 
2 55 — 

12 


[which it was laid 
erent fo been, comaerhe the 
nee 5 not regar t 3 
A cre tar; Gb 
Paſc. 32 Elix. In the King's Bench, 


2 . 


CL. Mingey a Earl's Caſe. 
12 Debt upon an Obligation, TheZ Defendant lenden Thi 


Obligation was with condition, Thor BITES the nt 57. 
had ſold to the Plaintiff certain tze upon certain „ 
er S. in the of Suſſex. £ Plaintiff might quietly tak 
and enjoy the ſaid * if We ground — it plea he P 
four miles from of Rye, 5 --y &c. And 


_ 
very pace five wo; Dt which the Pam did dem 5 Law. 
Gawdy C MN computation 
ſanding, it iS 1000 paces, and if it ſhall 


way, is the doubt ; but the me of 
latntiff by felling of that 
Statute of 23 Eliz. cap. 4. And the Statute doth not 
vt 1 * and to all intents, it be the 


Town of j — 1 it is not 
and uſual way to Rye fo2 carriages 
where, &c. Qu-»modocunque,. ig the 9 and 1 
fendant ought to have ended, That the 
A eee . 

5 4000 
although he doth not anſwer 8 yet if 7. 


1 Cro. 212, 


Wellock and Hammon's 5 Parker and Harrold's 1 
235 Caſe. „ I. > 
anſwer in effec it {8 well enough: 7 es, and a mile, are 
all one in n ſubſtance: W Wray, The diſtance ; thatl be aceounten the new. 
reſt way, not as a Bird may fly * 
Trin. 3 Eliz. In the King's- Bench. 
| CLII. Wellock and Hammon's Caſe. 
o. Tr 
a 4-5 nal T's Cai 1 N wi 
205. it Wieio 
475 


17 1 


5 


2 Cro. 36, 37. ( oke, J ian Tf 
i Roll 435. 5g to PAP 
But whereone 
it athis 
w; fo2 
Gan anni De 


of 1 
17 


Coke 


3 
e 


Fe 
7708 
Ktven, 


teh; ? And 88 tür t 
imitation. th 


Paſe. 28 Eliz. Rot. 485. In the King's Bench. 


CLI. Parker and Harrold's =— 


2 25 


Kent 


. 3d 8 
; and! 41215 


| Eliz.} Ae — — 
mee 9 5 rear pꝛolitꝭ ot it 
which 


Bedel's e 2 
| Caſe. $2 Caſe. 
which the Plaintiff diddemur in Law, Coke argued fo; the Jlaintiff, 
That the Plea of the Defendant is not = » fo2 he hath 4 — 
the Loꝛd Admiral to grant the Office, to2 he hath laid, That the cu- 
ſtome of the Realm of England is, and that cannot be god, fo?2 it can- 
not be tried; fo2a Aiſne cannot be from the Realm of England: Al⸗ 
ſo it it lie thiough all the Realm, then the ſame is Common Law, 
and not cuſtome, which ſee, Br. Cuſtome 59. and ſee 4 & 5 Ph. & Ma. 
152, 153. an expꝛeſs Cale of the ſame Office, and there he peſcri- 
bed, Per conſuetudinem in Curia, &c. and alſo that ſuch Frant 15 good 
but during the life of the Admiral who granteth it: Aiſo he doth not 
answer to any time after the grant of the Admiral Howard; fo; if we 
were lawfully put out by Wade, yet the Defendant againſt his Bond, 
ſhall not put us out, o2 interrupt us: As 5 E. 4.115.; In a Quatre 
Impedit agatnſt an Abbat, and the Jncumbent, who make default up⸗ 
on the diſtreſs, upon which a Writ was awarded to the Biſhop fo2 the 
Plaintiff, upon which the Biſhop retoꝛnen, That the JIncumbent had 
r d, 0 he ven notice p 


eügne given to the Prior, and lapſe incur⸗ 
red; and the Biſhop collates the fozmer Jncumbent, and then this 
Writ came to him ; 7 


n 
; LED, the Jticumbent be in by Title, 
Mother tis and the 


though the Defendant 
intiff be deter- 


init own u not put out 
Pann a Car as cha & nay; Thr Hg: 
compounded by Aer as e Log ir h 


Trin. 31 Eli. In the King's- Benc li. 
CLIII. Bedel's Caſe. 


1 Caſe was, That A. leaſed to B. certain Lands fo2 40 l. per 3 Len. 159, 
ann. and a ſfranger covenanted with A. rr pay unto 
401. fo2 the Farm and 8 >= d Lands, A. 
t an Action ot nt; the Defendant pleaded, That bethze 
p of papment the Plaintiff ouſted B. of his Farm: Jt was mo⸗ 
ved by Godfrey, that it was no Plea, becauſe this is a collateral ſum, 
and not fo? Kent iſſuing out of Land: Alſo the Defendant is a ſtran- 
yer to the Contract Farm: But the opinion of the Court was 
contrary; fo2 the Defendant hath covenanted, that the Leſſee 
ſhall pay fo2 the ſaid Farm and occupation 40 l. fo it is asa conditional 
Covenant, and here is Quid pro Quo; and here the conſideration upon 
which the Covenant ts conceived, (ſcil.) oe Farm, and the occupa- 

tion of it, is taken away by the act of the Plaintiſt himſelt. 


Paſch. 30 Eliz. In che King's-Bench! 
CLIV. Heal"'s Cafe. 


kal, a Benther of the Inner Temple, being at the Bar; Wiat, a- 

© at Law, info2med the Court agal the mid 

Heal, and „That e his Client had obtained a J t 

in the Kings Bench: The ſaid Heal, being of Council with the other 

rt, did adviſe his Client to bzing the party, who had obtained te 

t, into the Chancery, and he — Odder againſt him, co, inſt. 7 

h he was caſf into Pulon: ch matter Heal could not ex⸗ 123,124. 

cuſe, but ſubmitted to the Court, ſaying, That he had ſeen a 4 lnſt. 36,97. 
precedent which induced him fo to doe 5 and was the Caſe of one 

2 


Prince, 


Gray and Conſtable's2 5Doghead's 
116 Caſe. 1 Caſe. 5 


ri Prince, where a Judgment given in this Court was dzawn into que- 
0 ks ſtion ro n the Chancery: But the Juſtices ſald, That the 
ſame was an ill pzecedent, and againſt the Statute of 4 H. 4. which is, 

That no Judgment be undone but by Error 02 Attaint. 


——_— 


Paſch. 30 Eliz. In the King's-Bench. 
CLV. Gray and Conſtable's Caſe. 


and 
Thar the De 


t. That 

Tovenant if ſelf ts) That 

Leaſe andy ſo pleaded 1 — 
Plaintiff of Anglice, 


ance 
ſame 


Paſch. 30 Eliz. In the King's-Bench. 


CLI.  Doghead's Caſe. 


N Jnfozmation was upon the Statute of 27 Eliz. cap. 4. by the 
A party grteved ; which e gives unto the King one moyety 
of the value, and the other mopery £0 the party grieved: oor Jlain- 
tiff was nonſuit; Jt was holden by the Court that he ſhall not pay 
coſts and damages by the Statute of 18 Eliz. fo2 the Statute (as the 
Title of the ſame doth imply) is to redzeſs Diſozders in common Jn- 
fozmers; and ſo is the Pieũmble: and the woꝛds alſo of the clauſe of 
coſts and damages are Au 2 ſuch Informer and ſo by Ive, Secon- 
dary of the Crown-Office to the — 1 ape is not 
a popular Action; and the Statute of 18 Eliz. extends onely to popular 


Paſeb. 


_ Cony and Chomley's 8 Marſh and Jones's ; ; * 


Caſeè. Caſe. Caſe. 117 i 


Paſch. 30 Eliz. In the King's-Bench. 
CLVII. Cony and Chomley's Caſe. 


12 an Ejectione Firmz, after QCerdic in Arreſt of Judgment, it 
was moved, That the Plaintiſf had declared in Ejectione Firmæ, 5 
Quod cum Rober tus Diggon per Indenturam ſuam gerent. dat. 20 Maii, di- 1 Cro. 773. 
miſit, &c. where he ought to have ſaid, iiſdem die & anno: Fo2 al- 9 
though the Jndenture bear date (ut ſupra) yet it may be that it was 
delivered at another day, and then it doth begin to be a Demiſe. And 
if in an Action de Caſe Aſſumpſit why monep upon re- 
queſt although it be found foz Plaintif, it no bay be put in 
Declaration when the requeſt was made, but onely [licer ſæpius 
requiſitus ] in caſe where a requeſt t to be made, there the Plain- 
ſhall not have Judgment; as it hath been-oftentimes adjudged, 
Quod omnes Juſticiarii conceſſerunt : But yet afterwards, no an- 
Ding the Objection afozeſaid, Judgment was given fo2 the Plaintiff; 


Mich. 29 and 3o Eliz. In the Common-Pleas. 
CLVIIT. Marſh and Jones's Caſe; 


Na Replevin, the Caſe upon the Evidence was, That bet e ;Len. 114. 
1 Statute of Quia 1 terrarum, A man made a we Al ; - 
in Fee, to hold of him by the ſervice, ſolvendi poſt quamlibet vacatio- 

nem ſive alienationem, the value of the annual pꝛoſits of the Lands: 

And it was holden by the Court t the value ſhall be intended ſuch 

a value, as was the value at the time of the Feoffment made, and 

not as it is impꝛoved by ſucceſſion of time; 


Mich. 29 and 30 Eliz. In the King's-Bench. 
CLIX. Willoughby's Caſe. 


V Tilliam Willoughby and two other were indicted, That whereas i co. 
the Parſon of the Church of D. and all his peedeceflours have 3 Len. 216. 
uſed to have Common in ſuch a place, the ſaid Willoughby, &c. vi & 
armis, &c. had incloſed it, and the {ncloſure was pon their own 
Ines, a the pre geek e ig Ain: ap hee 
3 7 
ng one A DTS Te 
0 orden, 29 Eliz. 1 
Land: And it was lub, That if {t Hou be upon the Lands of ang. ene 
ther, it were not material: fo? it is but a hindzance from 1 Cro. Ma- 
of Common, which cannot be vi & armis. Allo it was ſafd, That don c. 
the Jndictment is recowed and certified, as found befoze the Juſfices 
of Alliſe and Gaol-del and they cannot take ſuch ts: 
And although the ſaid Juſtices of Aſſiſe and Gaol-delivery were in rei 
veritate alſo Juſtices of the Peace, yet the Jndictment recoꝛ⸗ 
ded, and certiſied to be taken befoꝛe them, in quality of Juſtices of 


the Peace, n fo2 the Court ſhall not reſpec any o 
authozity, but that wh areth upon Recod; and 
rente ue Tae e h e BECED; 07D TRre fy 


Collet and Robſton's 8 Yates's 3 and Stone's 5 
Caſe. Caſe. 5 Caſe. | 


* 
2 


Hill. 30 Eliz. In the King's. Bench. 
CLX. Collet and Robſton's Caſe. Error. 


5 Len. 149. 1 and Andrews recovered in a Writ of Account againſt Robſton: 
| Hil. 29 Eliz. Rot. 1. and now Robſton b2ought a Writ of Error, and 
aſſigned fo2 Erroz, That whereas the ſaid Writ of Account was Wer d 

againſt the ſald Oefendant as Receiver of Ponies, oz to render Ac⸗ 

count, quando ad hoc requiſitus fucrit, the ſatd Writ ought to have been 

moꝛe ſpecial: But the opinion of the Court was, t the Writ in 

his generality was holden god: And ſo it was adjudged in the Caſe of 

one Gomerſal, (ſcil.) quod reddat ei rationabilem computum ſuum de tem- 

ore, quo fuit Receptor Denariorum ipſius A. Another Erro2 was al⸗ 

gned, That the Jury had aſſeſſed damages which ought not to be 

given in an Action upon Account: which lee 2 R. 2. Acco. 45. and 2 

H. 7. 13. But ſee the Bonk of Entries, fo. 22. In a Writ of Account 

ainſt one, as Recetvo2 ts Account render, damages were given: 

rLeon. 302. FO if my Batliff, by tmploying of my Moneys, whereof he was the 
Recelboy, might have pꝛocured to me peofit and gain, but he neglexs 

it, he ſhall be chargeable to me in right, and ſhall answer fo2 it. And 
here itt our caſe, damages ſhall be given: and afterwards, notwith- 
ſtanding all objections made to the contrary, the Judgment given bee 


foze was affirmed, | 
Hill. 30 Eliz. In the King's-Bench. 


CLXI. Yates's Caſe. 


Len. 231. Writ of Error was bought by Yates and others upon a Judgment 


given in a Wric of Partition; and it was a mo fo2 Erro!, that 
the Writ of Partition was not ſufficient; fo it is there ſet fozth, That 
the Plaintiffs inſimul & pro indiviſo tenent cum defendente, &c. and do 
not ſhew, of what Eſtate, o2 whoſe inheritance: See F. N. B. 61. 5. 
and 62. a. inſimul & pro indiviſo tenent de hzreditate quæ fuit A. matris 
1 cro. 756, of the Plaintiff and the Defendant. And yet ſee F. N. B. 62. A. A 
760. writ of Partition betwirt ſtrange perſons, without naming hæreditate 
in the Writ : And ſee alſo that a Partition of Lands in London, without 
Courtney fhewing of what Eſtate: See Regiſter 76. 6 Eliz. in a Partition by Court- 
and Pole- ney agatnſt Polewheel, no Eſtate thewed in the Writ: ſo betwixt Finch 
. and Firrel, and betwirt Fry and Drake, 14 Eliz. Devon. 26 Eliz. betwixt 
1 Cheney and Bell: and Mich. 4 and 5 Ph. and Ma. Rot. 208. It 
L. Cheney Was That it is not neceſſary in ſuch a Writ to ſhew the Eſtate: 
nd e's and ſuch allo was the opinion of the Court in the principal Cale; vu 
Caſe, Tenants in common ought to ſhew it in the Count: And the Judg- 
ment gtven was affirmed. 


Mich. 29 and 30 Eliz. In the King's-Bench. 
CLXII. Phillips and Stone's Caſe. 


IN Debt upon an Obligation, the Defendant pleaded the Statute 

of 32 H. 6. which this ſpecial matter was found, That one 
J. S. had heretotoze recovered agatnſt him 100 J. in an Action of Debt, 
and upon the Capias ad ſatisfaciend. he was taken and committed to the 


Plaintiff, who was Gaoler, &c. to the Sheriff, and ſo being 1 _ 
on 
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Gering! 3 Davies and Percie's 
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E if Opt = te of2; H. 6 
cannot be taken ö kur 
colore Officii, 18 within the ata =EE the party was re- 


taken colore Executionis, and fothe SE, Ce 


Mich. 29 & 30 Eli. In tlie King's Bench. 
cLXII. So Caſe. 
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Mich. 29 & 30 Eliz. In the Common Pleas; 
CLXIV. Davies and Percie's Caſe. 
Etween Margaret Davies and one Perce, the Caſe was, as, That one : Roll 284. 


Anth. — upon of a mat e to be ſaid 6oldd. 38. 
—— and the rather ** 1 a 
in friends of to pay ta all prs of the ma⸗ 
ther 21. ef thetr i agrv' four an LUmnity years, mel 
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be bequeathed to me, and the Exec; covenants to — 


Thorp an Tomſon's2 Grove and Sparre's 
120 Ca iſe. +4 C aſe. j 


me the ſaid cy, and afterwards J. ſueth the Executoꝛ in the Spiri⸗ 
rual Court het ſhall 3 Quod cæteri 2 — 


ou Ser | 13-7 1 e Saen plus d his — 
MN — an 
the = the Sol ul K ye not hi 


Court, they tha t have a 

which And And * IG negavit; afterwards the 
adviſed upon the Indenture, — found that the in⸗ 
ac were — to the kriends ol the mother of the 
themſelves, to whom the Lega- 

t and nd thereto were of opinion, that a 


by Hil: 30 Elie; la the Comnior Pleas. Rot. 336. 
| CIXV. Ther and Tomſon's Caſe. 


SEE RE: 

wards Exception was taken tothe Gerdi, betalen ils 

what ſervice the landveviled was holden. T5 e, 0} Ki 

noꝛ that the Deviſoꝛ is dead; and theſi . 


Exceptions, and foꝛ that cauſe, the Judgment was frayed, and after- 
wards Te Uerdic was rejected, and a Venire facias de novo awarded, 


Hil. 30 Eliz. In the Common Pleas. 
; CLXVI. Grove and Sparre's Caſe. 


WD” ante paſs was bzought by Grove againſt 5 

4 RA of Trepals mn 1 e and = it t was 

* a E E I 
Judi q ceſs thereu por te rene 3 
kae 


bt 


3 inthe 


- 
Mich. 


Ruſhton' s > Holland = Boin' s 7 


Caſe. . Caſe. . te 


Mich. 33 Eliz. In th ct: 
CLXVII. Ruſhton's 271 


R Uſhton was indebted tothe Dueen in 2co marks,upon iſſued See this Cale 
an Extent Fg pony: out ot the Ex 78 — — C m youched in? 
ound by Inq at Rat pt Pare 4 
LOT fo2 the term quorundam Cc. 
Dueen did n 12 Febr, 3 Len. 204. 


17 Eli ne was taten to auſe that the term i 
4 —— . quorundam annorum : we > was ſata by Snot 
—_ Nod, n — ep; 


foꝛ the 2. . = a ſfranger to 28 Leaſe, and not to 
be fozced to find the pꝛeciſe certainty; Polch e T Partri idge's Caſe. 
in Plowd. The Defendant had made a Leaſe Pro termino 2 
annorum contra _ ſtatuti : Alſo r came 11 


Mich. 29 Eliz. In the Common Pleas: 
CLXVIIL. Holland 4, Boin's Caſe. 


N a Replevin by Thomas Holland againſt William Bo Boin? 
I N to Thomas, LM Howard, and 


noꝛ, inter al, de 
Va Thomas Audley, whoa 
Manoꝛ d 


oy, primo deliberatum, 4 Nov. 31. H. 8. Abſque 
fatd Prioreſs, aſd 4 N — 3 8. dedit & en th "the mY 


no2 to ſaid Aud! N 
— 7 hat he abermentf pri « ana 


e eee e e 


Court was clear of pinion; 


Venables. yur Serjeant 


Harris's Caſe. 
againſt a Deedenrolledought — 49 — foꝛ 1 reaſon 
it may be averred never e Non eſt 
— — i 1 — TCR berge aln ond nd le bya 
ation is no ; fo2a Dio another ule, 
end the nature of ch Conveyance 19torake emer ty to the a; 


WBargainee, and after the —_ to am the 
utterly rej 


TO Tn os TEE 
waadjudged tion cannot take an Eſtate to the uſe or another, yet they ma 
eee and ä 


| 7 l. 
25 of the Prioreſs was not — for ic hen res = Bargain and * 


not as a grant: and Judgment was given 
Mich. 28 & 19 „ Ele. In AK Bench. 
CLXIX. Venable's and Serjeant Harris's 2 


r TW was, a1 a 5 is made to A. andB. fo2 
e e 
4 Len 112 22255 a Fine, and 5 th wma ! en 
that there 1s a derm | 21 
i this Cale; 4H 577. 
R the parts 
3 Len. 75. 


155 inder, nables iq ut- 
diſabled to do any A by Bratton, a} ſon a attaint, foz- 
feit Patriam, Regnum & H reditatem ſuam : 11 4. one was attainted of 
Felony, « ny! be — Office — 1 — King King granted ove over his Lands: 
Alſo the general par- 
don, vets _— a 1 — $64.44 m_ St 5 par don non operatur. 
But the Juſtices ſatd, The toꝭteiture did remain untill the general par. 
don. Harris, M d he put the caſe of 2 + . 4H. 
7. 7. where the By x is entitled by matter of ſubject 


EE King's file, and Avolhs it TR 


| 15 
he Cale of theTar 
2 4. in the Caſe ihe 
2 . 
7 Office is iche. 


is n tp double Us — Travers in 
recs come? 
ar don 


Venables and e 
Harris's Caſe 


Cardinal Pool was debated in the Parliamen 27 Eliz. That hi bein 1 
Dean of Exeter, Was ſetſed of Ns in the A an E 
was attainted of Treaſon: It was 
profits of ſuch Lands: But admit, that 
Dꝛteiten, yet the party hath the Freehold 
-_ Caſe on th r and ſee alſo the Caſe aſe of t > Dutchy in 
erben ere the Pardon. hath diſpenſed with 1 the 
Fayette, Conant or the Mts gun. Epe Lo Po arg conbeee 
E 5 PoyningsC ey⸗ 
ed all his Lands to Sir Adrian Poynings, who was an Alien, and after: 


123 


— 


wards is made a Dentzen, and t — him, and releaſeth 

unto him all his right in n th ſaid Lands any woꝛds of Gꝛant; 

and it was adjudged, the ſame ſhall bind the King. And he ſald, 
found a god pꝛecedent, 14 H. 7. a general pardon 


D 
2 — into the King's hands was allowed, contrary after ſeiſure 5 
out woꝛds of Sꝛant. See Br. 29 H. 8. Charter of Pardon 52. Tf a man 
be attainted of Felony, and the King ſerv to him all Felonics & _ 
curiones eorundem, the ſame ſhall not 2 life and D Land, | if no Of 
fice be found, but it ſhall ſerve _—__ Reſtitu⸗ 
tion and Gꝛant; fo2 the King is . age py wchou 
| Slice, but the King 10g Si ene Lands un e 1 
See ibid. N eir intrudes, and he luegand 0 
King Parpons — 1 2 ed as well 2 the map — NG 
kits, as of n it (elf; of Livery : But 4 — 
r Ole igavaſable ache Offence "Pur not for the lies « 1 
moſits: And Caſeof Cole in the firſt Commentaries, where a 
pardon was granted: elne betwirt the ſtrokean»thedeath: See 35H. 
6.1. 1E, 4-1. 8 Eliz. Dyer 249. Brereton's Caſe, 11 Eliz. 25 284, 285. 
Liam, 'Solicitoz to the contrary ; Traverſe is not god; 
on which he Gon erſeth, hath not made Titleto himſelf as he ought, up: 
pon Cie Jſſie; fo2it is at the Election of Gpeen 
matncain er ow . — tle, 02 traverſe the e the Title of the party, At the 
where the Liverp might be ſued; 
that 16 beiden 1 * — of 34 E. 3. cap. 14. but where the King 
ts tente by * matter of Recoꝛd (as in our an he is). no Tra. 
verſe is allowed until 2 E. 6. cap. 8. And in ſuch caſe tio things are 
requiſite : . That the Office be untruly found: 2. That the patty, 
who is to be admitted to his Traverle, pave fi uſt Title 02 Jntereſt of 
Eſtate of Freehold, &c. But in our caſe, The Dffice is confeſſed by 
the Traverſe to be true, although that the Conveyance. be not frulp 
found: Alſo Harris, at the time of the Office _—_ had not juſt T 
He but an intereſt came unto him long time after the Office found 
Alſo the Traverſe is not good, fo2 he traverſeth the matter of the Con- 
veyance, which is not trãverſable; fo2 if the King hath Title, non re- 
=p I 92 by what Conv ance he hath it. As to the matter in 
(ſcil.) Tenant in tail in Remainder is attainted of Felony, it 
Rn during the life of Tenant in tail ſhall have the freehold 
os he conceived that he 82 fo2 it ſhall not be in abevance, and it 
cannot be in Ebe other; fo2 when he is attainted, he is dead a3 ts 
the King. oy chief Loꝛd cannot have it, fo? Tenant fo? life is a- 
- [tve, and alſo he in the —— in Fee, &c. the Donoꝛ ſhall not 
have it, fo2 the Tenant in Remainder is not 88 but ci⸗ 
— 4 and the Land cannot revert befoze the Tenant in 6 natu⸗ 
rally dead without iſſue: but if there were anporher other in whom the Free⸗ 
d might 3 then the i Log ſhould not have the Free- 
X USD onely the pzofits, So ik the Tenant be atta the Lon 
Hager 8 preſently; 3 E. 3. 4 E. 3. usba wes i 
of 7 Tie. is attainted of Felon ony.; have 
ts, fo2 the Freehold veſts in the as : and if the Lon enreth, 
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rome General; By this Attainder the Eſtate of vo 
in the P Remainder n tail, accrueth unto the Queen fo2 the life of him 
in the Remainder ; ; fo by our Law, bs, Felony (ol pou is puniſhed by the death 


of the Offendoz, a and Lands fo2 the eram- 
6 eretoꝛe nothing ts is left in the = r — 
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fo2 a Fine of Land to one and his Heirs ofog the ti Ute or of another, they 
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bieſome : And the, Statute of 2 
Rte emedy by Tra 
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5 Venables and Ital 
9 | Harris's C - 
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hath gained but a ure, 
if Venables had been in ve byoug ght 1 
him: And w 17 r Writs 
is not 10 1 the iſte er Mh, Ch That Waſte lieh Law, th am - 
a Meſn Remainder, is not now Law, but it hath been datt 


to the contrary : and ſee accoꝛdingiy 50 E. 3. the my we There 
foze and the Writ are ſubject to the ent of our La 
Writ of Diem clauſit extremum is not to the contrary; foꝛ — 


_ in ſuch cale the Land ſhall be ſetſed into the hands of the King, but 


Roll. Tit. 1 0 ted ; Nego — 


Auer but not foꝛteit: 
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the Pusband ſhall be Tenant bythe curteſie, w ich proverſ, that the 
King hath not the n by that Attainder. oze the Ftarute of 
Weſtm. 2. Tenant in tail har prolem ſuſcitaram , might fo2feit his 


La but now the Statute ſo incoꝛpoꝛated the Eitate railto the 
— in tail, that it put even a Fine levied by him 
ipſo jure nullus, although as to the n it be a Dilcontinuance ; 


and that is the reaſon wherefoze Tenant in tail ſhall not be ſeiſed to 
another's uſe, See Stamford 190. T Eve wa _ = or a8 5 F 
the Lands of the ite during the lt nd, &c. So if 
Tenant in tail be attainted of Felony, a: that is but a Chattel in 
— Lands of the Ttife, and alſo in the Lands of the Tenant in tail: 
nd if the poſſeſſions of a Biſhop be ſeiſed into the Queen's hands to2 a 
5 Agog in ſuch caſe yes Queen 1 the pofſefſion, and not the Re. 
fits onely: the ſame Law of the Lands of Tenant in tail, o2 ko; lite, 
being attainted of Felony: ſo of ſeiſure fo2 Alienation without licenſe, 
* wher — poſſeſſions of 28, Aliens, See Brook Reſeiſer 10. So 
Srilure is fo2 Jdeocy. And he ſaid, That in the-paincipal 
where pens LA is in the King until Office: and as to the Caſe of 13 H. 
4-6. he conteſſed the fame ; "02 at that time many, and amongſt them 
Lawyers and Juſtices, were attainted by Parliament, and fo was Str 
John Salisbury, whoſe Cale it ws; _ their Lands by Act of Parlia- 
ment given expꝛelly to the ns Kin M efoze J grant that their 
Lands were in he Kin - kong nant in Fee of a common 
Low is attainted of F his Lands rematn tn Tr during his lite 
until the Entry of the Lo and where the King W untill Office 
be found: but in the Caſe of a common perſon, aſter the death of the 
perſon attainted, * are in the Low ,- and in the Caſe 
of the King befoze Office, fo2 the mi of abeyanccs. nd ſee 
the Lo2d Lovel's Caſe, 17 and 18 Eliz. 485, 486. Plow. where it is or 
den, That Attainder of Treaſon by AR of Parliament,” the Land 
were not in the King without Dffice in the life of the party attaſnten, 
upon the words of the Act, ſhall forfeit. See Stamford Prerogat. 54, 
55- acc. He ſaid, That this intereſt which came unto the eÞ by 


this Attainder, is but a Chattel, and then it is remitted by the Par⸗ 
don; and ſo he conceived, if it be a Freehold; Fo2 the _ —.— 
ra 
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general Pardon are large and liberal, {Pardon and releaſe all manner 

of Treaſons, &c. and all other things, Cauſes, &c. ] auld here Forfeitures 

are patdoned; and this wow [things] ig a tranicendent, & c. and al- 
it be a 2 woꝛd, yet by the direction of the Act of general 
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rdon it ought to be beneficially expounded and extended; as if all 
8 had been ſpecially ſet down : Alſo the ow are, [Pardon them 


and their Heirs the Pardon extends 
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1 Cro. 73. 
3 Len. 225. 
4 Len. 70. 


Mich. 29 Elie in the King's Bench. 
CLXX: Scott and Scott's Caſe. 


15 a Replevin, berwire Scott and Scott, the Caſe was, George Scott, 
2 H. 8. being/Tenant in tail of certain lands, ſuffered-a common 
Recovery to the uſe ot his laſt CUitl; and 15H. 8. made his Will, by 
which he din declare, That the Recoverozs ſhould make a god and fa- 
vourable Leaſe to Hugh Scott his younger bꝛother: and 25 H. 8. 
makea Leaſe ofthe lame land to the ſaid ER 199 Pears accoꝛding 
to the Will of the laid George Scott, ren DANN Rent, 111. 6s. 8 d. Day. 
able at the Feaſt ol the Annunciation ant S. Michael, by equall b 
and that to the Recoverozs, their Heſs and Meru us ; a_— - was 
a Covenant, that after ae 1 Pei $, the Rent 
ould be paid te Ceſtuy que uſe, his Peits an and 11 any thing in 
ſaid Jndenture notwithſt — — Proviſo, That if the Lefſee make 
is Heir male his Aſſignee of that term, 1 * then he ſhall pay the ſald 
nt to the Recoverozs, their Þeirs and Aſſigns, and the Leſſee ſhall 
—＋ pap th Kent tothe Heirs of Ceſtuy que uſe, _ 2 Dilttels 
is na 8 bꝛou Drew ed 
219 
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— 1 a Cn. here in of George 
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rable Leaſe, -whichcannot bet t be a conditional Leaſe : Another po 

was; becauſe the Rent is not well demanded; fo? he hath demanded the 

whole Rent of the year, whereas but half a years Rent was onely due. 

Coke, contrary: e the proviſo ts parcel of one ſentence which con⸗ 


tains a Covenant,02 abꝛidgeth the Covenant, there it ſhall not amount 
to a Condition, bat to an Exception, as a Slant of a Rent-charge, 
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totam illam partem, go to the w 11. to the 
Land. J deviſe m nd wholy = one, het hath Fee thereby: And : 
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y as Deſluage to him limited. Golding, bur are 
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LE without flue Nele er ATE are 
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Dnely ſurvives ht to be two 


to take by the Ebb dhe br: f 7 n che 8 are, Enn to W URIC LOBE betwixt 
them then if it cannot accrue op ſurvivoz, it ſhall deſcetid; ann 
if it 2 —— by the ſurvivoꝛ, they ſhall be thereof Tenants 
2 Ede —— re 10 ot 5 wozds, Equally to be 
divided. 5 mon K | Totam illam 2 go 2 


houſe, andnotto the Steen tee th Shue Juſtice, accozdingly ; and my 
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Paſe. 27 Eli. In the Common Pleas. 
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Trin. 33 Eliz. In the Common-Pleas. 
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ſed, after whoſe death, by v rue of the Slate of of 24 and 32 H. 8. he 


entred into 100 Acres of the ſaid me infineraly, vl part of the ſaid 
Lands deſcended, and Nee being the tis 

— 7 clear pearly bal lueof the ed of , 
— e the . par the Pie was . our not ur go, 1 mch delt who wilt 


Ip as — fn —— the Die, and then in a Writ of 
Dower it 18 f god rue o ik after his en 3 as Tenant 
rtition be made irt him and the Devilee, a Plea is 
ut here he hath entred ſeveratly into a third part, diſtinct from 
ſidue, and ſo hath ouſted the Devtſee ofa third part ſeverall "£02 Wülch 
cauſe he cannot have advantage of this Pied: To whi the reſt of 
the Juſtices, Non contradixerunt. 
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* Caſe. Caſe. 


Paſcb. 37 Elia. In the Exchequer. , 
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there the Eſtate is not void untill re-entry, fo? there is a 
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where in the ESR an Eſtate may be ed with 
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be deveſted without Entry, therefoze Cate of th 
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Condition „is merely void and — nd he ſatd, C ey 


it was the pinion of the Juſtices of the Common Pleas, now ures 


Sir Moil Finche's — 
C — 


: 


155 


2 
8 


PEE 
"SE 


Fee 


1 and al 
EET 
e ns 10 55 
e is SEES: Lu, 
any tal be hac force age 
5 85 —＋ LEA 
e iP Her zag 


7 


* 


t groun 
theretoꝛe 
ol the of 
e Biſhop fo2 life 


Chiche- 
certain 


by Pere Jn tn Mort 


Dean and =D Lr 


ſame 
Frewiek in ns Read EE 
an com 


of | ET not 99 5 N bes Caſe Forbiſher 
Martin Forbiſber ANN one Bunuy So Queen Mane a Leaſe ad Bury 


Caſe. 
of 


— — 


Sir -Moil-Finche's 5 
3 aſe. 


R 
made 
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— —— 1— and they paſled 


_ Ltver AAA Tenants: The Queen leaſet 
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tle accrued. 
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ts, that if 
that the — may re- — t demand; 

ntee ought to demand the Rent. And, as our caſe is here, 
— ocany ce to entitle the Queen ta the Mean pꝛoſits fo2 
that the — not — > at the day, yet it was paid after, 
Rent due — — Acquittances hank — ſame; 


matter raden to. the intent afo ſaid, upon 
EEE five have demurred, and therebyhave co confeſſed it. e it, &c. 
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inte benefit by the Condition, but not to conclude the Queen, 


20 you cannot foꝛce her to take the benefit of the Condition: 
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the Advowſon ſhall not paſs; But "if the Grant be in tam amplis modo 
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Ser Moll Finch's 5 
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be found by Dffice : When the Queen hath after received the Rent, 


and granted over the Reverſion, now the Foxfeiture is purged, not 
by mos concluſion, but it amounts to as much as if the Queen had 
ſaid 2 ſhe would not take benefit of it: 4 H. 6. Champernoun's 
ale: The King, by taking in CUard of the Veit of the Donee, hath 
waved the Heir of the un: See Plow. in the Loꝛd Barkley s Caſe, 
3 Eliz. 237. and F. N. B. 143. And here in our Caſe, when the Queen 
ants over the Reverſion, here the whole uſe of an Office is gone; 
02 no Office ſhall be found fo2 the benefit of a Subject: and as to the 
Queen. no benefit ſhall accrue unto her by ſuch Office, fo2 if the by 
ſuch Dffice ſhall be entituled to the. po » the ſhould avoid her 
own O2ant of the Reverſion; fo2 ſhe ought to have as great an Eſtate 
by the bꝛeach of the Condition, as ſhe had at the time of the Conditi⸗ 
on: And in this Caſe the Dftice comes to late foꝛ the Queen, &c. ag 
in the Loꝛd Lovel's Caſe, Plow. 18 Eliz. 482. A Leale fo2 years is made 
unto an Alten, upon condition, that if the Alien 14 ſum of Yo: 
ney to the Leſlo2 at any time during the ale, that he ſhall have Fee; 
the Alien is made a Dentzen, the Money is paid, and all that is 
found by Office: The Queen ſhall not have the Fee, fo? at the time of 
the veſting of the Fee the e was Dentzen; and the Dffice ſhall 
not relate to the time when the Fee veſts, and no farther, but to a- 
void incumbꝛances: and ſa in ſuch Caſe the Office comes too late. 
And if the King's UHillain purchaſeth Lands, and the King make him 
free, and afterwards Dffice is found, the ſame ſhall not entitle the 
King, but the Ctllatn manumitted ſhall hold the Land: So in our 
Caſe, jr Queen after this Gzant ſhall not take the benefit of this Df- 


fice, 02 breach of the Condition found by it. 

And afterwards, Manwood, chief Baron, gave oder, That thoſe 
who do argue after, ſhall ſpeak but to two points: 

1. Where the Queen (02 years, rendꝛing Rent payable at 
os BEE at Welt. in which Leaſe there is a Proviſo, That if the 

be behind, the Leaſe ſhall be void, Jf the Kent not being 
paid, the Leaſe ſhall be void without any Office:? 

2. To what effec an Office now ſhall be, being found after the Queen 
bath granted the Inheritance over. 

At another day, Owen, Serjeant, argued to the contrary; and he 
ſaid, the Leaſe is votd without any Office: fo2 as a Leaſe fo2 years 
may be made by contract, ſo it may be avoided by woꝛds of contract, 
otherwiſe it is of Freehoſd; So that a Leaſe ſhall be avoided with: 
out entry, 6 E. 6. 137, 128. Plow. Browning and Beſton'g Caſe , Offices 
are of two ſoꝛts: Firſf, entituling the Queen, as purchaſe of an Alt- 
en, purchaſe of Uillatn, alienation in Mortmain; ànd Offices info2- 
ming the Queen, where the hath intereſt in the Land befoze, as in our 
Caſe here: Admit that the Office was neceſſary to find the bꝛeach of 
the Condition, the Patentee ſhall take the benefit of it: fo2 being 
found by Office, that the Queen hath made ſuch a Leaſe with conditi⸗ 
on to be void fo2 non-payment of Rent, and that at ſuch a day the 
Rent was behind, now, being of Kecozd, every Subject ſhall take 
advantage of it: As where a husband makes. a Feoftment in Fee 
upon condition, of the Land of his Wife, and dieth; If the Peir en⸗ 
ter fo2 the Condition bzoken,' now may the Tife enter upon him,; 
koꝛ now the diſcontinuance is avoided: See 11H. 7. 17. Where the 
Gꝛantee of the Reverſion ſhall take advantage of a condition, vt ſu- 
pra, concluding, That the Leaſe ſhall. be votd: And ſee 136. Plowd. 
Browning and Beſton's Caſe, And although after the default of pay- 
ment, the Rent due afterwards was accepted, yet that ſhall not con- 
clude the Queen; foꝛ this acceptance is not under the great Seal, but 
onely done by the Office: Alſo the Leaſe being void, fo2 the non-pay- 
ment, cannot be made god by e akterwards. FOR 

2 | inſon, 
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Atkinſon, Contrary, Although that the Leaſe be void, de facto, yet un- 
til it appearerh to the Court, the Court cannot ſay it is void, o2 not 
votd: therefoze Dffice is —— to aſcertain the Court: The Queen 
is a body Politick, and the chief body Politick above others, becauſe 
ſhe is the Baker, Authour and Creatour of all other Cozpozattons ; 
and that is the reaſon, that the King cannot ſpeak without wiiting; and 
this ts the moſt ſolemn wating : i. Writing of Recozd; So ſhe cannot 
take but by Recoꝛd: And in our Caſe, it doth not appear by any waiting 
of Recoꝛd, the Kent was behind; and it ts agreeable to the Majeſty of 
a King to do nothing without matter of Kecozd; which ſee 4Eliz. in 

e cale of the Dutchy : And he ſaid there is no difference betwirt the 

aſe in 2 H. 7. and our Caſe: In each Caſe it is a Leaſe fo2 years, 
Rent referved, ms onely differing, that there is a clauſe of re-entry, 
and here the concluſion of the Condition is that the Leaſe ſhall be void; 
but in both Caſes, none can ſay that the Rent is behind, untifl it be 
found by Office, therefoze none can ſay, that the Leaſe is void, untill 
Office found: See by Thorp, 35 E. 3. Chattels perſonals of the King's 
Uillains, are in the King t office, fo2 ſuch things may be loſt 02 
won, contrary of Chattels Keals, as a Leaſe foꝛ years; fo2 Land can- 
not but continue: and ſuch things which may be in the King without wit: 
ting, he may grant without witing, as a chain of Gold, o2 a Hozſe, 
Deovands, Felons gods, Uireck, &c. veſt without Office, becauſe 
Chattels perſonals : See 20 E. 4. 11. contrary, when they are Chattels 
reals, and permanent; fo2 there an Office is neceſſary: In the Caſe of 
_ day and waſte, an Office ought to be found, Ergo, a multo fortiori, 

n caſe of a Leaſe foꝛ years, which is a greater intereſt, &c. 49 E. 3. 11. 
There ts a general Rule, Quo modo quodque ligatur, eo modo diſſolvitur : 
That which paſſeth by Liveryought to be reduced by re entry, that which 
begins by Recoꝛd, ought to be determined by Recoꝛd and here in our 
Caſe, the Land cannot depart from the King without Reco2d, therefoze 
it ſhall not revert without Reco2d; etpougy that the bzeach of the con- 
dition be but matter of fact, yet the pꝛot᷑ of that ought to be of Recoꝛd: 
And here in our Caſe, is a condition, and not a limitation. And he ſaid, 
that in the Caſe often cited befoze of 11 H. 7. 17. it is a limitation, and 
not a condition; Fo? if it were a condition, the Gzantee by the Law 
could not take advantage of it, becauſe not pꝛivy: and he was clear of 
opinion, that where the woꝛds are, That the Leaſe ſhall ceaſe, 02 ſhall 
be void; yet in ſuch caſes there ought to be an Office, fo2 in Leaſes of 
the King there needs no re-entry, becauſe the King (to ſpeak p2opcrly) 
cannot re-enter. And the wo2ds, ¶ That the Leaſe ſhall be void] do amount 
to woꝛds of re-entry, and he ſaid, That in the Caſe ofa common perſon 
upon fuch a condition bꝛoken, the Land ſhall not be tn the Leſſoz, with- 
olit 8 „no moꝛe ſhall they be here in the Caſe of the Queen with⸗ 
out an e: Alo the Rent reſerved = this Leaſe was behind, 
and the Leſſee continuing the poſſeſſion, the Queen by acceptance of the 
Rent, hath affirmed the party Tenant, and afterwards granted the 
Reverſion over befoze any Office found of that matter; Nou the Leſ- 
ſee is diſcharged, and ſhall never be impeached fo2 the ſaid Rent be- 
hind; andthe Gzant, Ex certa ſcientia, &c. after found, ſhall not defeat 
this Gꝛant by any relation. And the Queen by her Gzant hath included 
all the advantage which accrued unto her by the bzeach of the Conditi⸗ 
on, and as to that whichhath been objected,That in the Letters Patents 
there are theſe woꝛds, Motwithſtanding the not finding of any Dt: 
fice, &c. truly the ſame makes the matter moze clear foꝛ us; to2 by 
theſe woꝛds, it is apparent, that the Queen would not have an Office 
found; & ifſo, then the Land paſſethas in Reverſion, and the Queen may 
diſpenſe with a thing concerning her ſelf: as ot late it was adjudged in 
the Cale of one Michel. The Queen makes a Leaſe fo2 years, rcndzing 
Rent, $i petatur, It was holden in ſuch caſe, that the Kent in ſuch _ 
ought 
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ought to be demanded by the Queen's Dfficer ; and in ſuch caſe the 
Queen may well enougy diſpenſe with her Pꝛerogative; and here the 
Queen conceived, that ſhe ſhould not have an Office, noꝛ have her Title 
found by it. Manwood, chief Baron, The Queen leaſeth fo2 vears u 
condition, That if the e doth not marry within two years, that 
the Leaſe ſhall be void, whether here there ought to be an Office 02 not. 
Atkinſon ſat, That here ought to be an Dffice. 

At another day, Jt was argued again by Godfrey, This Leaſe is not 
void, Ipſo taco, foz the not payment of the Rent, which is but matter 
in fact : and as this Leaſe hath hig beginning by matter of Reco2d, fo 
alſo his end ſhall be by matter of Retcoꝛd: Jn caſes ofa common perſon 
there ought to be a demand, therefoze in caſe of the King an Office, as Hob. 331. 
in the Caſe of a common perſon demand ought to be as well where the 3 co. 
Conditton is by way of re-entry, as that the Leaſe ſhall be void; there- 
fo2e in both Cales, in the Caſe of the King there ſhall be an Office; and 
be ſatd, That if the Leaſe and the Condition be in the Caſe of a tom⸗ 
mon perſon, that the Leaſe ſhall be void, without any demand of that 
Rent, then there needs no demand; fo2demandis a part of Contract: 
and here, betoze Office found, the Leaſe is not merely void, foz a Re- 
leaſe unto the Leſſee befoze Office, is good, and the Queen is not enti⸗ 
tuled to the pzofits befo2e office found; Jt was argued by Coke to the 
contrary, The Leaſe is void without any demand, oy any Dffice, 
fo? it is parcel of the Contract to be ſo void, and he ſaid, That this 
Leaſe betoze Office ts void in intereſt and Property, but not in poſſefſj- 
on: Where a common perſon ſhall not have the Land without Action, 
the King ſhall not have it without Office, and scire facias ; as Ceſſavit, 
Waſt. contra formam donationis, &c. and where.a common perſon ſhatl 
not have befoze Entry, the King ſhall not have befoze Office, foꝛ Df: 
fice is in the place of Entry, TWUardihip, Moꝛtmain. It is clear, in the 

of a common perſon, That it the Condition be, that the Leaſe 

rher be void without any demand, that there demand is not requiſite, 
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efoze noꝛ in the Caſe of the King: See Browning and Beſton's Caſe, Plowd. com. 
hat ſuch a Leaſe with ſuch a Condition, after the Rent behind, can: 136 

not be made god: And it is a general rule, That where the certain⸗ 

ty of the term appears by Recoꝛd, and the King is tu habe but a Chat⸗ 

tel in it, there the King upon matter in fait ſhall have it without Office; 

as the Tempozalties of the Biſhop upon his death, which is matter in 

fait: See F. N. B. 174. The (Uidow of the King marries her (elf with⸗ 

out licence of the King, the King ſhall ſeiʒe the Lands, and that without 

Office, and there the marriage is matter in fait: The King leaſeth fo2 

years upon conditton, that ifthe Leſſee marry, that then the Leaſe ſhall 

be void, Jf the Leſſee marry her ſelf, the Leaſe is void without any Df- 

fice; and if ſo, then every ſtranger in the wozld ſhall have advantage 

of it, as the Caſe 18, 11H, 7 as was the Cale of Ralph Thomas; Ralph Tho- 
Pusband ſeiſed of Land in the right of his TUife, leaſeth fo2 years, and mass Cate. 
afterwards he and his TUtife levied a Fine to a ſtranger, the Husband 

dieth, the Conuſee ſhall avoid the Leaſe, becauſe it was merely void by 

the death of the Husband: So of a Rent charge granted by the Hus- 

band, &c. But although this Leaſe be merely vold, yet a Bill of In⸗ 
truſion doth not lie againſt the Leflee befoze Office, fo2 in ſuch caſe, a 
common perſon ſhall not have Treſpaſs befoze entry; but yet if the 

Leſſee dieth after the Rent behind, ut ſupra, the Leaſe ſhall not be ſaid 

Aſſets to the Executoꝛs, fo2 the not payment of the Rent is a nullity of 

the Leaſe by the intent of the oꝛiginal Contract: And allo the Leſſee is 

not become Tenant at ſufferance after the Condition bꝛoken, fo2 Te- 

nant at ſufferance takes the p2ofits to his own uſe ; alſo none can be Te- 

nant at ſufferance to the Queen, fo2 then he ſhould have the p2ofits of the 

Lands by Laches, which ſhall never be imputed to the Queen: Now it 

is to ſee, To what purpoſe this Office is? A common perſon * 8 
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Leaſe upon condition, that if the Leflee alien part, and that be found 
by Uerdia, that the Leaſe ſhall be vold, the Leſlee alteneth part, the 
Leſſoꝛ grants the reverſion over; after the alienation is found by Uer: 
ict, the Ozantee ſhall have advantage of it; if the Caſe had been, 
That if the Rent be behind, and Dftice found of it, that the Leaſe 
ſhould be void, the Rent is arrear, and the wing 882 the reverſion, 
and afterwards Office is found, now the Leale ſhall be void againſt the 
Gꝛantee: Alſo this Dffice ſhall have relation, and comes in as god 
time, as if it were found befoze the Gzant ; Tenant of the King alte- 
neth in Mortmain, the King grants over the Seignoꝛp, Office is found; 
now by this Dffice, the King is entituled, not unto the Land, but unto 
the pꝛolits befoze the Office: And although the Queen hath granted the 
reverſion over, yet ſhe hath not granted incluſive the mean p2ofits : A 
common perſon hath a Kent which is arrear,he grants che Rent,thear- 
rearages do not paſs: As where the King is ſeiſed of an Advowſon which 
becomes votd, and afterwards grants the advowſon to another, the 
avoidance ſhall not paſs thereby; and ot was Giles's Caſe : See 
16 H. 7.7, 8. And in our Caſe, This Office _ not entitle the Gꝛan⸗ 
tee, fo2 how can an Dffice entitle a common perſon? I the Leaſe were 
but voldable, perhaps, ſo long as the Leaſe ſhould continue unavoided 
the Queen ſhould not be answered the p2ofits, contrary, where it is void. 
nd a common perſon ſhall have advantage of it. 
Egerton, Solſcitoꝛ 22 to the ſame intent; And he ſaid, that 
this Leaſe is altogether void, in Riten rty, right and term: 
n 2 of a common perſon, a the ent behind, inſuch caſe 
e Leſſee ſhould be Tenant at ſufferance, which cannot be in the 
King's Caſe ; and if Tenant at ſufferance, then no pꝛivity; fo2 a Re- 
leaſe by the Leſſoꝛ to the Leſſee cannot enure, and tha want of pꝛi⸗ 
vity ; Lic. 109. And ſuch Leſſee cannot atton, and if the Lefſo2 after that 
accepts of the Rent, the ſame doth not make the Leaſe god, and all 


- fo2 want of paivity; theretoꝛe here is no pꝛivity: As to pzoperty, — 
a 


a Leaſe ſhall not be ſaid Aﬀets in the hands of an Executoꝛ, no2 ſha 
be ſold upon an Extent, no2 foxfeited by outlawy; And here in this 
Caſe, the Queen cannot be ſaid to take any thing by the bꝛeach of the 
Condition, but hath her reverſion diſcharged of the Leaſe; and he 
ſatd, That the Office is found well enough fo2 time, and it ſhall re- 
late to the time when the title accrued, that is, when the Rent was 
behind, and the arrearages of the Kent do not paſs by the grant of the 
Land, o2 the reverſion : The Queen hath a Rent charge out of Lands 
which is behind, the Lands come to the Queen, and ſhe grants the 
ſame over, yet the ſhall charge the Lands with the ſaid arrearages ; 
but contrary, in caſe of an injury done upon the Land of the Queen : 
As the Tenant of the King altens without licence, and afterwards the 
Lands ſo altened came to the King's hands who grants them over ; 
the Gzantee, no2 the Land ſhall be charged, but onely he who was par- 
ty to the alienation, his Lands, and his Executozs; So of an Jntruſt- 
on: Tenant fo? life of the King makes a Feoffinent in Fee, the King 
rams over the reverſion, and afterwards the toztious Feoffment 18 
ound by Office; this Dffice is ſwn enough fo2 time, and the Gzantee 
of the reverſion thall have advantage of it, and the King the mean pꝛo⸗ 
fits from the time of the alienation : and afterward in Mich. Term, 
33 Eliz. the Caſe was argued by the Barons. : 3 
Clark, Puiſne Baron, The Leaſe is conditional, and with a limita- 
tion alſo; ſo conditional and limitation mixt together, 3 AN. 10. Land 
— to one untill he come from foꝛeign parts; Lands given to one ſo 
ng as he ſhall continue ſole, is an Eſtate foꝛ life with limitation upon 
her marriage; ſo during the coverture, &c. and thele limitations are 
not collateral, but begin with the Eſtates, when the Eſtates are limited; 
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there is not any means fo? the Tenant to ſave the Foxfeiture: allo the 
King by his Ozant, after the Ceſſer, hath not granted the thing which 
accrued unto him by the Ceſſer, (ſcil.) the Tenancy, but onely the 
Seigno2p : but in our caſe the King hath 2 the thing fozfetted; 
i the land demiſed: and here is a full fozteitute, contrary in the caſe 
of Ceſſer: And in our Caſe the King hath granted onely the land de- 
miſed, and not the p2ofits encurred mean between the bzeach of the 
Condition, and the G2ant of the King, but theſe remain to the Queen, 
and to that purpoſe the Dffice is — (ſcil.) to entitle the Queen to 
theſe p2ofits. And as to that which hath been objected, That the Leſſee 
bath always pow the Rent unto the Queen after the Condition bꝛoken, 
and hath an Acquittance of the Recetpt of it, therefoze no p2ofits due 
to the Queen, fo2 ſhe hath the Rent in lieu of the p2ofits; and it is not 
reaſon, that the Leſſee ſhall pay an annual Rent, and alſo ſhall be ac- 
countable fo2 the mean p2ofits, and ſo the Office, as unto the mean 
pzofits (which in truth upon the matter afozeſaid are not due unto the 
Queen) is void, and then altogether void, quia nihil operatur, To that 
he anſwered, That the King ſhall not be bound off the mean p2ofits in 
that caſe by the payment of the ſaid Rent, fo2 by intendment the true 
annual value ofthe Land is moze than the Rentreſerved; and it is not 
reaſon but that the Queen ſhall be anſwered of the ſurpluſage o2 over- 
plus above the Rent, and therefoze the Dffice entitultng the Queen to 
part of the Pa — — enough: Tenant of the King fo2 life, oꝛ foꝛ 
years, makes a Feoftment in Fee, although that by this Act he cannot 
park any thing out of the King, yet becaule he hath attempted to do 
a wong, it is a foxfeiture, and the Leaſe fo2 years utterly erting 
by it; fo2 it cannot be in the Feoffo2 againſt his own act, by which he 
pary 172 with all his Jntereſt, &c. And the Feoffee cannot habe 
t, fo2 if he hath any thing, it ought to be a Fee-ſimple, o2 nothing 
at all; and a Fee-ſimple he cannot have, fo2 that remains in the King, 
and ſo neither have Eſtate, then is all in the King, and the King 
hath Title to have the p2ofies, &c. But put cale, that after the Feof 
ment the King grant over the Land in Fee, and after that toꝛtious 
Feoffment is found by Dffice, he who accupieth the Land after the foz- 
teiture, untill Office be found, ſhall be occountable to the King to2 the 
iſſues and p2ofits, &c. as Perno? of the pzofits, oꝛ Batly of his own 
wong, and he who occupieth the Land after the Office ſhall be pu- 
ſhed as an Intruder. There was a Caſe very late in this Court 
betwirt Sir Tho. Henage and one Hungate, which was thus; the Queen Sir Tho. He- 
leaſed fo2 years unto Hungate, pꝛovided that he ſhould not do TUafte ; vage = 1 
Wafte is done, the Queen granted the Reverſion to Str Tho. Henage, “ “ Cale. 
Difice is found, the Oꝛantee entred, and his entry was adjudged 
lawfull, and that the Queen ſhould have the mean pꝛolits from the time 
of the Waſte done untill the time of the Gant. Some ſay, that that 
cale was not adjudged, but compounded: And he vouched Sir walter = —_ 
Mildmay's Caſe : The Lo2d Sturton held Lands of Queen itt . 
Knights-ſervice, and was attatnted of Felony, by which the Lands 
eſcheated tothe Queen, who granted thoſe Lands; and it was holden, 
that the Queen ſhould have the mean pꝛofits betwirt the time of the Fe⸗ 
lony committed, and the Gzant. And after in the pzincipal Caſe 
Judgment was given fo2 the Plaintiff, (ſcil.) the Patentee of the Queen 
againſt the e; who caſt in a writ of Error, and by his Council 
ped, That the Wric of Error be not bzoken open untill the Jndgment 
entre, Manwood, The Judgment hath reference and relation un- 
do the firſt dayof this Term, and therefoze do not doubt of that. 
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which were to his Anceſtoꝛs, Dukes of — but this Rent ne- 
ver was in them, & c. and the Queen cannot enlarge the pofſeſſionsof 
her Outchy by her own Ac; and therefoze, if 1.5. being Tenant in 
Fee-fim ops 12 be impleaded in a præcipe quod reddat, an? fa 
2 life, the remainder to the King in Fee in the ri 11 
y; now this remainder is veſted in the King in the right of is 
— and bow erightof pig Ourchy ; fo? it is onely an hf =» 


— So the Ulillein of the inthe rright ofhis T4 ure 
ands, the King ſet Hai lands in the | 
Crown, and not in the p: JftheKking "OE of NAS 


mon out of his lands, parcel a 08 and afterwards makes a 
Feoffment in are of the lands aut of ns 14 2 is S | 


and afterwards the Commoner dieth reg all have 
the ſame tn therightofhis Crown, and gets utchy: 

So, the rent follow the eof he fans vut of which 
A 18 A of 38 vet it act to — — *. and N by — 


1 ity is given fo2 to 
yl e 


at, attainder, foxfeiture, purchaſ 
they ſhall be Deemed and accepted parcel of the Butch: aht which ca 
10 0 hat if the King ma a5 Feotmencoftu lands, — = 
EEE ments EA IL 1 p, the then up: 
on Eſcheat, it ſhould be parcel of ain, with e help 
that Statute. Nom, this ene being a ++ in groſs, and not 
parce of the Seignory, 2 Domino Regi, hæredibus & ſucceſloribus 
uis, aut Domino, aut Dominis feodi, when e King grants the Scigno- 
ry to the Loꝛd Audley, it hath been moved, that it was in the Election 
of the Feoffee, to pay the Rent to the King, o2 to the Lo2d Audley; 
but that ts not ſo 22 — I" 0 betwirt eas, yet in 
caſe of the King it ts le; tay the King ſhall never be over-rea- 
ched by an — t and and theretox ſhall pay the Rent to the King. 
Jt was adiourned. 


Hi. 18 Eliz. In the Common Pleas. 
CLXXXY. The Executors of Sir William Cordel and Clifton's C aſe. 


Tn Caſe was, The Earl of Weſtmerland, ſeiſed of a Manos, 
hereof the D emeans were uſually let fo2 1 ee lines. by Co 2 
——— of the Banoz, granted a rge to 
Wilen 8 Cordel, Pro concilio impendendo, fo2 the term of ts life; — 
afterwards conveyed the Mano2 to Sir William Clifton in tail; C 
Rent is behind, Sir William Cordel dieth, Sir William Clifton dieth, 
the Je Pans? delcends to John Clifton, —_ grants a Copthold to Hem 
"the Erecutozs of Sir williem Cordel diffrain fo? the Rent; It 
was o char by the whole Court That! the Copyholder ſhould hold the 


land ed. Windham, Juſtice, It hath been adjudged, that the 
wife of the Loꝛd ſhall not be — againſt the Copyholder, which 
Periam granted, but gave the reaſon oſ it tze the Title ot the Dower 
— not conſummated te the death of th e 22 ſo as the Title 

e Copyholder is compleated befoze the Title of Dower; tut the 
Tit e ofthe Sꝛantee of the Rent is conſummated befoze the 'Dower, 


Fenner 


Ide Executors o 2 Sir William 
| Cordel and Clifton's Caſe. 


Fenner conceived, That the Executoꝛs could not diſtratn upon the pol⸗ 
ſeſſion of the Copybolder, and he argued, that this caſe is.not within 
the Statute of 32 H. 8. of TUtlls ; Fo2 by the pꝛetace of the ſaid Sta- 
ute A —— That the ſaid ann did exten but to thoſe caſes 
9 — the Common Lawno remedy was p2ovided; but in this 
the Erecits s by the Common Law; might — an Action ot 
debt, ergo: eriam and Windham, contraty; oe reg Statute 
doth intend atarthr remeoptagthac mit —_—_— ({cil.)noton yan action 
of debt, but alſo diftreſs and avowy.: See the wos of the Statute; 
Diſtrain for the arrearages,”'&c: upon the lands, &c. which:were.charged 
with the payment of ſuch rents, and chargeable to the Diſtreſs of the Teſtator; 
or in the ſeiſin or poſſeſſion of any other perſon or perſons claiming the ſaid 
lands, onely by and from the, 7 Tenant by purchaſe, gift, or cent, in 
like manner and form as their Teſtator mi 
life time: And it was moved by Fenner 
doth not continue in MN 
yy Joh Clifton was tflle in tail, and 


ty claim onely 
the fa ther, but r formam — and 2e he is not liable; 
by ene webe neither: his C Copypalder. ve 


mae an ; That Sir John en Clifton 3 


hargeable; and aims mew fro rom aner claims by purchaſe rom 

ve paidthe Rent, and m 

ro have pa ohn Clifton, (0 he claims —.— Enten eg ooo — 
a 


althou he doth not claim immediately from him: Fo2 if the Tenant 
t py have paid it, and dieth, and D the land veſcenveth to to his heir, 
the Heir maketh a FLomnene in Fee, the Feoffee ſhall be 44 
within n this Statute, a cyougy he doth 4 claim immediately: ſo 
where land ym — bs t nt Lich ot ou t to mw patd — 
ſo from Peir to Hetr 3 tatute of 1 R.. wi ls t allgrants, &c. 
ſhall be god againſt the 77. his bels re. claim — I as 4 
Auptbe Feoftees are dilleſied, the Gärt thail be b again the 
nd es are ) again 
Ci, and et he doth not clatm rhe Sj bp Cot —.— Anal bonn 


land Faun amn erz 


— 
rants the Rent, he ſhall be ſubject to the charge. And this 
Fute extends not onely to him who clatms by the Tenant, but a 
to the Peir of him who- grants, &c. And by Windham and Rhodes, 
The older doth not claim onely by the Lozd, but be ims alſo 
by t ome; but the n s Title, but 
onely a pounts of the manner 1— he ſhall — & &c. The poſſeſſion con- 
tinues here in Sir John Clifton, fo2 the poſſefſionof his der ig 
is poſſeſſion; foas if the Copyholder be ouſted, Sir John Clifton ſhalt 
7 an Aſſiſe : And ſo the ſtrict woꝛds of ves Statute are obſerved, 
we ſeiſin and poſſeſſion continues in Sir John Clifton who claims 
| by Sir william ian Cigten who was the — in demean who 
ou — * to pay the Rent. But Fenner laid to that; that the ſeilin and 
ought eſſion intended in ＋ 7 Statute, is the very actual — (ſcil.) 
| Pell diſpoſitio, and ſuch a poſſeſſion in which the diſtreſs may be taken 
and that cannot be taken in a Freehold without an actual poſſeſſion, 


* 


4 CLXXxXVI 


tior beret to 82 one in his | 


he Ole. 


Sir ſohn Clifton be Tenant in tatl, and — Baue 8 
Pet, py the Eſtate tail com _ e of 5 


Weſt and Stowel's a 
154 Caſe. 


— 


CLXXXVI. 19 Eliz. In the Common-Pleas. . 


6 d of land in Fee his Clit in wetting nted a Rent- 
8 e —— er din, towar his 
| Kb bt 
i Dit by Dye Manwood and Mounſon, that aver- 

mor nedaner.}. W200 iſe is not conditional; 


ther 
7 8 . eee 


na Scho- 
329. bag, 5 and his Ben althou 
8 11 28 
= 
o 
_—— educa⸗ 
. | 3 — 
| —_— ; pet" tt -was a d, that the 
pearly ought to 4 — after; — the 22 
toward his — = 1 to the intent and ation of 
the payment of that ſum, and no wol woꝛd of condition, &c. 
Mich. 20 Bliz. In the Common Pleas. 
CLXXXVII. Weſt and Stowel's Caſe. 
x Cro. 870. 
Townſend. 
17. 
x Roll 28. 
More 5349. 


Sty. 353 · d. 


oug 
zocal pꝛomiſe betwirt 
1 = 
enough x⸗ 
eln x 02 coming to the e appointed to ſheot, the labour 
= e travel in; ther fs up up and down between the marks : 
Vetto 29 by, there is not any conſideration, if the Bet⸗ 


give a im: : Mounſon, A caſt at Dice alters the pꝛoperty, 
if z oth ors ode Mt wherefoze then is there not = a recipꝛocal 
Action? Manwood, At Dice the parties ſet down their monies, and 
teak wows which do amount ©9 8 conditional gift; (ſcil.) Je that 
| er party caſt ſuch a caſt he ſhall have the money, 


19 Eliz. 


Dunne's = 5 Kingwell — Chapman 5 ; 


Caſe. Caſe. 155 


19 Elix. In the King's Bench. 

CLXXXVIII. Dinne's Caſe. 

Diouine poſſeſſed of divers gods ind in divers Dioceſes died inteſtate af 
oties and hi 


Briſtow; hop 8 Briſtow committed adminiſtration to 
E 7: — and afterwards the Biſhop of 


Canterbury, 1 * — admimiſtration 
to Auſten and Dunne, a nd hep Action of Treſpaſs a rated 
Jon nes and his Clit, to takt ng of of F gas of the inteſtate; Jt was 
of adminiſtration graf- co. 2, 39- 


: Gawdy and Jeofreys, contra: 1 Cro- 283- 
iniſtra —_ 99 5 ure, doth 457: 


5 
1 . 
0 
: : 1 11 42 that neſther Sen ha 


— 
eel Jap on bona nor bilia n han 


* 8 
o RE 2 
ta C. are all. che pꝛe⸗ 

. e Clerks in Tourt 
wy to the Bar, becauſe 


and afterwards Exception wa | 
fem; anda _— Defendant ne bad paida certain tal Wo Mo⸗ 


115 to 2 — Inteſtate was 
117. 1 ond was diſcharged, as b Releaſe Ach "Acquitance 
caſing o e Bond, &c. And that was holden to'be a material 
Exception : FO? He Dem Dbtenvants! in ur caſe, ought: — hew 1 — 

geb and fort 02 1 cauſe the braut che TOM Ret ES ann torecover. 4 


19 Eliz. In the King's- Bench. 
»  CLXXXIX. Kingwell a Chapman; Caſe. 


us Action of Debt upon a Bond, by Kingwell againſt Chapmaf; 1 Cro* 10. 
Defendant pleaded, that it was che Paint upon condition, 

ther of Biden the laid Slalntic u and ]. Hann — 

award of one Co C00, ant and the Defendant was bound by Bond to 


2 7 ould perfozm the award of the ſald Cop 
And 2215 has ung T t the (aid the Plaintiff 
30 l. viz. at pe Fea : Ay ceabac Sema A. 2 toy 


10 l. and chewed that the a3 — That hel 20h, at the Annunci- 


Second- 
the 


F 2 | 20 Elix. 


156 


2 5 Penne and Bainton 8 7 


— Rep. 


3 Len. 74 


the pumlege ſhall not be 
not 


without iſſue, a 


20 Ele. In the Common-Pleas. 
CXC. Lodge's Caſe. 


Lins an A of . 4: Common-Pleas, was indebted unto Booth 
in 34 I. pa a dap to come, and Booth was tndebted to Di 
to hunt © 9 mat the Hay, aw part of Us ved of 40 
7 401. 
Nr oh em erat de aint. 
Sequatur ad (om. Le em, & a e expedire, & 
ol which Writ, Ben 


a Procedendo. And by Harper, J 
SE 
witho : Andif an f 
contrary; 


f 
” 
: 
FAY 


be nd 


25 
5 


95 
5 
1 


w, 

party prmielr, 

remedy; but in the Caſe a 
ls him noch 


85 
7 


7 


: 


; 
E 


:  -# 


21 Eliz. In the Common-Pleas. 


CXCI. Segar and Bainton's Caſe. 


12 an Action of Treſpaſs, the Caſe was, Chat King Hen. 8. an. 27. of 
ts reign gave the Panozof D. to Sit Edw. Bainton night, and to 

s males of Dir Edw. bainton had iſſue, Andrew his el. 

ant his er ſon, and d; Andrew 


TS of (ofthe la Andrew Baron in LO, 


ed ogreement 
. real; bywhic al dis 990 10 t ertntevot 
An 


dale mer Sb lee SO he oa 
ters Patents, reciting s 


Anker &c. Et eg enter ——— * 
annuens Petitioni illius, an afozeſafd 
De ampliori gratia ſua, WH. 1d Andrew: py on her 
right; poſlefſion, & &c. Which came to Ratione attincturæ pred. vera 
rights | noftris exiſtant, vel exiſtere d nt; after which, 5E. Andrew 
Bainton le pied a Fine to the * and died 


ndtho ne, a Me i tothe 3 

Puckering, Serjeant: : Flrſt, it is to ſee, wr by 
tent of Queen Mary; viz. De ampliori gratia, &c. Re n in Fee 
which the Queen had, ſhall paſs 02 not? Secondly, Admitting 1 


Segar and Bainton's 1 
Caſe. 


Reverſion doth not paſs, then if fine andrew Bain- 
7 1 TLTEE ping in lee | 
without Pzoclamations, +, Yai 


ons, t 


tor 
„ it reems tha 
1 ſeems the nothin 
per rvore , 1 f. al any var en; 
rati 5 
. 


— _ eee ve by 918 Attamnder. 

more, a 
grant the ſaid A. B. is ſeiſed. And he ſatd, 

IT and not of —4 


2 — 
zune of and 


is in the King, | | ee th 
Sa __ TE a Leaſe t a day to come 
1 a Fine toadirg — > fre 


1 a rds at the 


—.— "And lo it vas it was 2DjuD ed 21 Eliz between Sanders any Starky. 

of the DE Coll vi tony be 

4 es of common C 
lamation 


of 
EE 19 


rtend to ſuch 5 on Entatls; but there was 
Eſtate tail of the ift of the King: unnd ier bretntee 
Darcy, Mich: 15 and 16 Elizab. Rot. 1747. ft 1 
acienda, 


Segar and Bainton' * 


158 Caſe. 
feces, | Caſe wa Tenor in in 26 the Remainder to the King 
catute of 3:1 Fine with e and 


. 1 „ but where t * 
ematn l 
There of 0 . RE Drs e makers of the ſain 15 bun Scat 
11 min ht be a generalf ex⸗ 


woꝛds in A 1 0 as. appeareth by the laſt. woꝛds of 
ſame A Act: Lg ary Fines heretoſoꝛe 


ſons of any be 
ay of his 4, 15 ir ee Ancrions in l by by 


Reverſion whereof, at 
King: and ſo 
tin ch Fins 1 1 5 ch Aenne 


10 nn 
a 
ift of the 


doubt, id wo2ds 
a B tail = it of the Zh they have reſtrained 


i any 1415 wy, pet he conceived, 
ey enter, fo 


—— —4 1 


if- 
ec 
which might even in 


Ott wo2ds : And ſee 
| 1 ex inſinuatione = 


opinion 


ol ſuch Eſtate, with which he departed by the Fine. And as to the 
nt, it wa opinion of. Walmſley, T Fine wi 
zoclãmation did at, Entatl. And as fo TY Diedon P 


alle 
RN or th this — 
che Enrall, as wot Ex ot the time of the 
== aud difleiſeth the Di 1 


7. 8 | the iſſue 
ed bar to ha n if doth ern od. 
— — hr ne Hr: en Te 


on, it clear; et beate tere An 
lied TAE 125 29 H. os 5 32. Tenant in tall tail of rg 


Pleadal 4 ; The Lord Andy s 5 


2 Caſe. 159 


5 


— 925 


| 


21 Eliz- In the RSS es | 
CXCII. Pleadal's _ 


e 
» thatthe 
TIES 


La 8, to begin, Kr. 
che Ban toclaimthe whole term 0} parcel of it by Bin 


CXCIIL 21 kl In che Star- Chamber 


Ot t in Star. Chamber it was by the 
N ve 5 Tha the ns reſolved, . the vice 


neclare 1 = oy * and ſuch 1 

was a ge th his own Cale, by A b th ſd it - ——_ 
| value of 40! a Declar laratiorby a mart tn Dureſe is ge0Þ, whe 
_— — 4 | 


21 Elix. In the Court of a 
CXCIV. The Lord Awdley's Caſe. & 


DE Lo — 12 H. . enfeoffed Hoddy and — 1 certain vy. 166,3: 
3 Anbei the County of Sommerſet, and 13 75 * 
reciting the fas Feoftment , and the date of it, and * 

was to he intent that his "Feoffees ſhould perfozm Iſs Ul, as 
follows in effec; viz. My Will is, That my faid ou ces ſhall ſtand 5 co Sir Ed. 
ſeiſed to the uſe, That the ſaid 3 ſhall cor of the yearly Pro- Clecr's Caſe. 
fits of the ſaid Lands one hundr r which he had lent to the ſaid 

Lord Alndley: and alſo ſtand ſeiſed to pay all his Debts upon Bills ſig- 

ned with his Hand; and after the Debts paid, That the ſaid Feoffees 

ſhall make Eſtate of the ſaid Lands unto him the ſaid Lord Awdley, and 

Joan his Wife, and to the Heirs of their Bodies, &c. with divers Re- 
mainders over. The ſatd Loꝛd had iſſue by oe ſaid Joan; and alſo 

had iſſue by a fozmer Mile a Daughter: Feoffees never 

a Eſtate to the ſat 


— — — 
— — 


| Borough and Holcrott's 
* | Caſe. ; | 


— 1, nd, and allo to the other uſe. And it cannor be a Tettamen 
02 aſt Il ; forthe the Eftarementioned in the ſai g ue hh f = 
mave to the "matter was veped ; who caniiot take by . 


e Chancery; and 
- — B4 "ep did de deliver — 
S, That d y this "ere x no uſe was changed, no2 any 
— veſted in the laid Lo2d and his wife, and a Decree was 
— accoꝛdingly 5 untill pzoof might be made of ſuch an i Cltate 


21 Eliz. In the King's Bench. 
Cv. Borough and Holcroft's caſe. 


Co. 3. Inſt. 3. ae SE, ſon of the Lozd Borough, of the 
4 Co. 45. 1 I — e _ inſt Thomas . 
N heretofaze' be 5 _ —— a 
ſaid Henry Holcroft Tan 7 he 
Mae With thin wh! 


Suriper e 


County the Uerge was; and n fndiament he was arraigned 
| and confeſſed the indictment and his C I aig, 
manded Judgment; I the have this appeal 2 T 


Plaintiſt, Replicando, ſatd, by Nul tiel record, and f02 
plea did demur in Law. Daleon, "the fa the Plaine took Exception 


ty appeal; 
me * 7 ll b . 
. 

tiff is party: As where a man 


Judgment if action ; but where the Fine 71s pleqne lewd 
the Ancefto2s of the Plaintiff, there he ſhall plead, Judgment 
againſt ſuch 2 &c. Vide, 9 H. 7. 19. At cominon Law betoze 
e Statute of 3 H. 7. ſuch conviction at the King did diſ- 
he | party col convicted from latther trouble; — the india ment 
— he was arraigned be inſuffictent, 22 it is not any plea. 
nd here the india ment is inſufficient; fo2 4 Statute of Arti- 
culi ſuper Chartas, cap. 3. the Co2oner of the nty, together with 
the Comnrr ofthe Bing's Henſbaly Hall vo he Dffice which belongs 
to it, and ſend the to which Office two Cooners are requiſite ; 
but here, tn = or taking ack, —— e was but one perſon 
he Gerge, an County, and aiſo Co: 
ament 28 taken * Coram non ju- 


re two 
5 —— eſt, ac ſi eſſent in diverſis 10 common Law, Gor the 


himſelf might enquire of Murther; 


1 
enquiry could be made, fo EE ne, SY that  whereot no 
hich i — ea ave a realonabe e the com: 
mon Lawbetne — any thereto ih wall 1 IE coun: 


which it ts enacted, that 
eie got 


In the Common 4 
Pleas. 


181 


chall be choſen Cozoners, but Knights; but the Statute requires; that 

ſons ſhall be Choſen; As to the Statine of; H. . It is to 

be That the common Law before acquitted ij was a = 3 

and the cauſe was fi great regard that the common Law had to 

elife of a man; In caſe a great miſchief; as the Statute re- 

tes, did enſue, that to ſave the appeal of the party: wouldnot 
ign the party with i the 


r 
— foo e party be ac 
day, Tha 


1 
And the 1 | 


fo2 ſome 


forbefore that Statute; the 


CXCVI. 21 Eliz. In the Common Pleas. 


iy AS 


Na Formedon of Manos, the Tenant pleaved Joynt-tehancy by yer 251. 
Fine with J. 8. The Demandant did aver the Tenant ſole Tenant, Len 


as the Writ doth ſuppoſe, and upon that iſſue was taken, and found 
fo2 the Demandant; upon a Writ of Erro2 was bzought,. and 
Erro aſſigned in this. That eupon Joynt-tenancy plieaded by 
Fine, the Writ ought to abate without any averment bythe Deman- 
dant againf it, the averment hath been received againſt the Law, &c. 
Southcote, At the common Law, It the Tenant had pleaded Joynt- 
tenancy by Deed, the writ abate without any averment ; but 
that was remedied by 34 E. i. but dd” by Fine did remain 2 


— — —————3f‚.' — —— —— —ä—A- - 
— — 


- In the King's- 
162 Bench. p 4 
it was at the common Law, fo2 he hath in that 
by that viea_ific be fle, þ be hithbyw by way of con ncluſon ug 1 
ty ot the Land in demand to Web Jar oper 
Law doth not 1— Uohtp —— 
— of 5 yh 10 d ub quod reddat, 


illein to a ſtranger; 
3 7 Fran and por rank fe 


tha fo2 te. 

1 81. an 1 A. the Dr es 
of the Writ pur- 
tenancy was 


th k 


jt 


3228 

S 

CEE 
S 


; 


4+ 


Z 


nz 


acres ELLE 
eight acres: See E. 1. F. N. op _—_— 

bovat. terre, except a Seleon, and the Writ was 
2s Oi ſme Places an act, tn apa — k 
Another point was, That becauſe the Tenant th admitted and ac- 
c 2 — averment, (cil.) ſole Kenan, as the Writ doth ſuppoſe; 
admittance of the Tenant ought 

——— e party, Ex officio, tu abate the Writ; and Wray 
NOT foꝛ it is a poſitive Law; as ifa woman 
efendane both admit it without — nb her beorher, NE 
And the mint Caſe 


Court hall abate the 10 E. 4.7. ſee pal 

Non ideo puniatur Dominus, and if an Action be bought againſt 
an Þoffler upon the common cuſtome of the Realm, and in the Writ 
he is not named common Hoffler, and the Defendant doth accept of 
ſuch Wric, without 8 to * yet the Court ſhall abate the Wit, 
Ex officio, 11 H. 4. 198. and 38 H. 6. 30. 


1 
110 


1 
0 


__ CXCVIL. 24 Eliz. In the King's Bench. 


Antea 150. 8: King Henr ary the g. ſeiſed of certain lands in 
tore Rep. T 3 right bee chy of Lancaſter, Granted them unto another, 
den's Cafe. Tenend ee-farm, Reddend, dicto Dom. Regi, & hæredibus ſuis, aut illi 

cui de jure whe debet rol. And if —_ land be oO of the King 


in Capite, Mholden. of Dutchy 5 erton Soli⸗ 
cltoꝛ gene D much upon TITLE Lgerton Dok e 
Dutchy and p ons ft were ſevered from the Crown: Se 

OW den 


In the King s- 2 


Bench. 163 


that 
not allowed; 
perſan of the ) 
on, ſo as it was a ſeverance in oꝛder, 
and = 2 refpec of ſon, 


ven 1H. 4. 
mie re 2 ne in the e — 10 H &c. And he ſaid, 
ent is not parcel nure, but rather a Rent⸗charge 
collateral to the Tenure : Fo? in all Caſes where there is a Tenure 
e d in ſuit, oꝛ implied in Law betoze, there Reddendo following 
not make the thing rendꝛed parcel of the Tenure, but it ſhall be 2 cro. 210. 
a Rent in groſs; and here Tenend. in feodi firma, makes the Ce- 
nure, &c. and the Reddendo after ſhall not make the Rent reſerved 
parcel of the Tenure : See the Caſe 33 E. 2. Annuity 52. befoze the Sta: 
tute of Quia Emptores terrarum, à man makes a Feoffment in Fee Te- 
nend. de Dom. Capital. Feod. &c. Reddend. 10 s. Rent; here, becauſe that 
the Tenure was reſerved, Capital. Dom. feodi illius, this Rent reſerved 
ts not parcelil of the Tenure, but a Rent in groſs: King Edward the 
firth gave certain Lands ta Cranmer, Archbiſhop of Canterbury, Te- 
nend. by the fifth part of a-Knight's Fee, Reddend. inde 61. per ann. 
Cranmer made a Feoffment in Fee to the uſe of himſelf fo2 life, and 
afterwards to the uſe of his eldeſt ſon in tail, the remainder to the 
right heirs of Cranmer, who ts attainted of Treaſon, by which the 
remainder in Fee eſcheated to the King, by which the Seignory ts gone. 
But it was adjudged, that notwithſtanding that the Kent did 
remain, fo2 the Kent was net parcel of the Seignory. Now this Rent 
being a thing newly created, and not parcel of the poſſeſſions of the 
* 1 H. 4. no ever deſcended from any Anceſtoz of the King, 
being Duke of Lancaſter, ſhall be accounted to be in the King in the 
right of his Crown, and ſo cannot paſs 4 the Dutchy-ſeal : * 
2 


164 


In the N 
Bench 


ſaid Statute of H. 4. and the King cannot — the ſaid Dutchy, 
noꝛ the poſſeſſions thereof beyond the poſſeſſions which were of 
Dutchy at the time of the —— of the ſaid _ As it᷑ J. S. ſeiſed in 
Fee is impleaded, and he ſaith, that he holds the Lands in Bury 
fo2 life, remainder to the King in the right of of bis lald Dut 
now the laid remainder is veſted in the in the right of 
ſaid Dutchy, but in the right of bis Crown, Thee Allan ear the 
tn the right of His Dutchp of Lancaſter, purchaſeth Lands, the King 
leixeth, e ſhall be be ſeiſed thereof in the right of his Crown, — — 
the D : The King grants Common out of certain Lands 
cel of hs id Dutchy and afterwards makes a 1 ot the 


5 0 perſons, — after (ſuch grant, ha canes — . to the 
— ſe by er 
elcheat, ſetturs, Se. ſhall fo2 ever be 1 to the ſaid Dutchy, 
ann be adjudged and eſteemed as part and member of the ſame; 
pꝛoves that ſuch Lands were not 4s King, as Duke 
555 0 g 0 e e 2 "Duct 
n 
hel that Statute. al Reſervation ; Reddendo Domi- 
bir p- — ſuis, aut oe cul de jure reddi debet, &c. 
he vel nory to the Loꝛd Audley, it was in 


lecton 
= _ D PAP the Rent, if it 
the Caſe of — — . — ſe in n the Caſe of 
2 Holderh of tio And Lows 8 
his heir within age: firſt g 
have him ; but in 
Nang 18 nor bound by 
mall this F —— hs 0 Tenend. & Kk 222 
thall ho ot dhe Len Lager — p fo? all grants ar the 
vour of the his Prerogattve iche 
perſon, — bag nn aun ber the Statute of Weſt. 3. extends 
to all who make Feoffments, Tenend. de Feoffatoribus; but the Ring 
— not Tenant to any one. And if the King be ſeiſed of an Advowſon 
right of his Butch, and the {ame becomes void, and the King 
8 to the ſame, he may — his pꝛeſentation: and he 1 * 
vers precedents of Patents made to many ny great Lows, to hold of 
the and alſo to hold of — by hi by: 
ſeal ma give Lands fn 3 nd he argued, hat this Rent, 
al — 2 Created — ſo much as it — and accrued in 
reſpect of the La mos parcel be the Dew, 14 be ac: 
counted alſo — of 2900 D atute of Weſt. 3. 
A. ſeiſed of Lands in Fee, of the part 01 big bat arher, makes a Feoffment 
in Fee, Tenend. by ſlich h ſervices, &c. xc. the tt ſame me Scignory ſhail go to the 
heirs of the part if the father, 8 Is come: 
Tenant in tail after the Statute _ 32 — wh le fo2 years, 
accowding to the ſaid Act, rendzing 220-6 makes his heirs, it ſhall 
be intended, heirs fn tail. Jt was adjourned, 


Paſcl. 


Forſter au Walker's 7 : 
Caſe. 


234 WT” . 4 ae W_ A. Sen RY OS: © r 8 4. % e 


Paſch. 26 Eliz. In the King's-Bench. 
CXCVII. Forſter and Walker's Caſe. 


I Nan Ejectione firme, bp! by Foſter againſt Walker; the Caſe was, Th 3 Cro. cro. 106. 
Richard Meager was ſeiſed of a houſe in London: and 6 E. mae 
ſed the ſame to his lite fo2 life, —. * John hig ſon in tatl, of Conse, 
the remainder to the ſter and rdens or the in Lon: ances, 416. 
don, and died; the Tife entre Ln died, John died, after, 
Wardens and Commona A -- leaſed 
2 are 


| 

the Plaintiff — I. the heir heir Son of of the Devi vb 

The onely q 

nes 0ater by the _ of Pater: 1 1 and Commonalty 
oꝛdwaynoꝛs 24 I» made to them by the name of 

_ Wardens of 2 4 ihe by the London be ET not? It was 


— by Daniel, an 
2 to 12 as; 


TE EE eee 


viſes and Gꝛants to Co ALOns: : and as Sum to 
he cited the Cate of the Won and Chapter of Norwich : Decanus & & Capi- 
tulum ſanctæ & individuz Trinit. and make a LO out 


wows 9 © en and yet the Leale —— 
ftanving that, fo2 the words teft on out, are not woꝛds of of 
1 ko the beauty and oꝛnament of it: .I 


name be miſtaken in matter of ſubſtance, yet if upon the 
Devikle the intent of the 1 reth, it is — — e⸗ 
= : fozthe e intent of thall gut Deviſe 


„the Fee- be ot al udn the ww 7 
ce J f ver eh n 
Auls: 
Lands 5 J S. the ſame, 4. is a Deviſe of the Lands them- 
ſelves to my Executoꝛs; fo2 otherwiſe could not aſſign. 7 * if 
F will and deviſe, That A. 1 all pay yea arly out of my Panour of D. to 
J. S. 101. the ſame 2 Deviſe of the Lands to A. So if in the 
Caſe at Bar this houſe had been deviſed to — by the 
— of the Society of Cowwaynozs, ſuch Deviſe had | gd k⸗ 
: Cooper 2 : _=_ = — "That the intent of the Oeviſo2 
uy to agree with the La the Judges are not to regard 
7 in pin of Judgment; 2 _ put the ed of 39 H. 6. 10. A. debi⸗ 1 Rolls 616. 
yy $ LANs, and afterwards is diſſei 8 and befoze any entry dieth; 
thſtandin * intent of the Deviſoꝛ, the Deviſe is void; 
and — 1 7 7 d of a Mill in wo2ds, in making of an te 
ſhall be ſup ppl lfed by intent, but the defect in wo2ds, in of the 
eviſo2 oꝛ Oeviſee — never be ſupplied, See 49 E. 3. 3. & 4. the Caſe 
of Whitavers. And he cited a Caſe, 25 4.8. A ſtranger of the Low-coun- 
tries being made a Dentzen in England, returned into his Countrey, 
and ng there became Bez and in making * Till, he was 
adviſed Sum, that Dev A 8 all his — 8 lands deviſe: 
able would paſs, and ther yt * — oi is —— — 
the intentian a veeſaid; (ſcil.) to paſs his Lands, oe tony —_ = 
wards the States of the Low-countries wote unto King Henry 
acquainting him with the intention of the — and alſo oft e 2 5 
nion of their Laws there upon _—_ Will, and all in favour oft e - 
viſee ; r on the King referred the conſideration of the matter to 
Norwick, then L 02d chief Juſtice, who declared his opinion to the Ring 
tobe, That b that evile, the Lands did not paſs, notwithſtanding 
the intent of the Deviſoz. Faſeh 
es. 
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8 Baſſet and 5 it — 5 Jolle and 1 
166 Caſe. — Caſe. N Bindon s Caſe. ſon's Caſe. 


Paſeb. 26 Eliz. In the King's-Bench. 
CXCIX. Crabdell's Caſe. 
O5 was Ron by Recogntzance to his god behaviour; —— 


on pat ol ere ell, becauſe it is not 
matter in fact that a Felony was connmitted. Tur the 
Ker 6 Subjen be reiten hy a kate 


a Scire facias, and d, that 
EE oo 
eſcaped : It was objected 


committed 02 uot ; fo2 if by a 
it is not la — regen eſcape; ad open to tand 
andto answer unto — 


Paſch. 26 Elix. In the Kings Bench. 


We + +I Baſſet and Prowe's Caſe. 


N Debt upon a Bond, the Caſe was, That Baſec tas bound * 
1 prowe as nb, the Caſe was, in a Bond of 500 l. 1 — 
5 


utterly void; But 
Bought, ne not 2 ehe payment of the Boney lent, 
vempnity o of the lurety 


"Path. 26 Eliz. In the Exchequer. 
228 Ihe Vicounteſs Bindon's Caſe. 
28 of Thomas, late Uliſcount Bindon, 
1 Cro- 250, Tg eh ver againſt the TUidow of the (aid unde 
nn I n Jewels, nt did 
Kim ber be Parophornalia: 
— Ian ot 8 ought to be allowed unto a 
ark e the HÞusband of the Defen- 
dant à Uilcount, 00 Parks is a gd allowance toꝛ ſuch matter. 
| Paſch. 26 Eliz, In the King's-Bench. 
CCII. Offley and Johnſon's Caſe. 


More 136. OF and Johnſon were bound as ſureties with one A. to B. who re- 
" OO) covered againſt Johnſon in London, and had Execution againſt 
him; and now Johnſon ſued Offley, to have of him contribution * 
al 


Litchfield and Cogn: Scott 
Caſe. $ Lege 1 267 


ſaid Execution, ut uterque eorum 28 * rata ng to 
cuſtome of London: Offley remo we $4ee TY 
King's-Bench, whereupon came Johnſon, and 
becauſe up on this matter no Action 1 on 
Law, but Lnelp by cuſtome in ſuch 
fo otherwiſe the Plaintiff ſhould CEA ku remedy: S 


of Entries, 160. 


Paſch. 26 Blix. In the King's I Bench. 7 / 5 
OClII. Litchfield and , cal. ps 
5 b TIN 2 gar 5 5 
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Paſch. 26 Eliz. In the King's Beneh) R. Cc. "Ic 
CCIV. Scott's Caſe. | 


Win Scott was indicted upon the Statute of 23 Eliz. ot Beru. 
ſants, by the name of William Scott of 8 Gent. . 
upon that ndicment Judgment given fo2 the Queen 
Scott l20ught a Writ of Error, _y aſſigned Arran That in the in the 
Indictment scott is not named of i, but generally of South- 
wark; f02 within — thee ar are divers Pa 
ſaid Statute it is Tee ee e 
tute o 
to 
was co 
ak what 
8 ul 5 be 
execu proce 
woos Leer £ 


id FE 
part accrues p the her own — 
to be delivered by Warrant 
chequer. And alfcrinarns 
offence was — ＋ ned 
of the penalty, and ſurmiſe in cheir 
mitted within their Pariſh; and Rule was entren 
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Gerrard's 5 
Caſe. 


Barker and Tay lor's ; 
Caſe. 


3 Len, TY 


o Co. 81. 


12 


"in hep TEE 


100 ears oy be geod, by the 


e 26 Eliz. In the Common Pleas: 


Cy. Gerrare's Cafe. 


ſer of the Rolls, preſented Chatterton, Biſhop of Cheſtet. 
hurch of by or; to which Church, one Chamber's alſa 

j his Clerk, ſeveral pꝛeſentments the ſald Church 
ame Litigtous : Arch of York being loci illivs Ordinarius, 
awarded a Jure Patronatus, &c. depe which ad- 
mitted the ſatd Silbop - wh whereupo n Chambers led in the Spirt- 


Errard, 


al Court ag Bilhop, be becauſe the ſaid Arc p, Ditto 
| piſcopo — uo — admiſit di iſcopum, poets Jure Pa- 
tronatus, caſe, by the Law of of the Churth, the admittance is 


void, Foz; 2 —.—. . nihil moyetur 2 and now came the ſatd Bt- 


ſhop, and 


e » which was grante 
the PPatronage came in debate, after whi 5 
N and 


EWA 


.t map! 
t of 


Qerdict yen wn 
e 
upon 


Gies c. andifhe the Patron 111 5 
he had diſcharged 1 if be d at⸗ 


unto a Q 
| tended the Jure Patronatus : and by the clear opinion of 
the 25 en was denyed. 
Mich. 29 & 30 Ebe. In the Common Pleas. 
CCVI. Barker and DEAL Caſe. 
fl, within the Sta⸗ 
. de 05 s nul 
re n 
ed, N this e and diſpoſition 
 fo2 the Statute ſpeaks of 
nuances, &c. And it was ye 8 re of the whole 
practice, the mea- 
ſuch a 14 foꝛ 


be fo2 i000 
ike miſchievous, and — Dangerous unto him in the 
ffcontinuance: And es, Jultice, » It hath 
been adjenged, That if a * who b x. Titls Dower, befoze 
that ſhe be endowed, levy a Fine, that the ſame ts 
within the ſaid iq and — the is not Tenant in Dower: See 


Dyer, 5. Ma. 140. Penycock's Caſe; and lee now, 36 Eliz. Sit George 


Brown's Caſe adjudged accoꝛdi ngly. 


Aye e Wh, at ; 


"Morris and Webber's 1 
Caſe. 


Trin. 29 Elit. In the Common Pleas. 
CvII. Morris and Webber's Caſe: 


1 an Ejectione firmæ, = 


was 
And 


George Morris againft Webber, als a Tra, 5 Co. g8. 


a Leaſe by Humphrey Bury, &c 
Jury found 1 blen Bury 


Willmottam Gifford. 4 Mari. 
Court — 


ng puns matronarum comperimus & inve- 
prædict. Henr. & Willmotta legir. ætatis & plenæ pubert; 
uos annos ———9— ſimul cohabitaverunt, & in unojlefto concubue · 
runt, & licet dict. Willmotta operam liberis dare cupierit, nunqua 1 
per carnalem copulam cum dicto Henrico conjungi, aut ab illo cogno ci po- 
tuit, aut poteſt, idque n vithym perpetuz ah gan naturz impo- 
tentiæ uy tu opera curari pot. boos predict; 
Humphrid. {zpius confeſſus eſt, ſe nunquam cum predita w motta tan- 
ö quam virum cum uxore conjunctum fuiſſe, aut con 980 err e. Igitur in- 
| vocato b. de kate nomine; 8 — " 
1 nuſcunque de facto proceſſit, caſſum, irritum, n —7 in Lege, Juribus 
ö juris om̃nino carere, & carere debere decernimus, & declaramns, 5 — 
N EE ſunt de facto matrimonialiter —＋ — — een conjt juncti a vinculo Matri- 


2 22 in unto the uſe 


02 eldeſt ſon of 
1 5 * the tu ary Henry * tatl. married Cary, Henry! 145 
* Mount joy ſcientem — — & definitive — 
—. 7 &. & — ambobus Matrimoniis, tam inter 1 2 
& Wil motta, quam inter dictos * — 3 Phill pam, dicke hillippa 


Leaſe the habuit per la Henricum, H 5 


—— Few: Henry entreb and lea⸗ 
. -orth, Serjeant, _— koꝛ the —— 
25 this 02 undone Oppeal, op q other 
ſe, ſhould ſtand in fo2ce, + nd 1 to it the Land 
| ſhould e: Bee 478. z. 17. Caſu ultimo. Five manner of Divorces 
0 are m 2 1 Cauſaprofeſſionis : 2 Præcontractus: 3 hae 4 


nitatis : 4 Affinitatis: 5 Frigidit che UP 7 Cauſa pro 
the wiſe tall deen and the 


— _ the py Willmotr 

as husband and wife ; and it a 
ta be en d, becauſe that now the D 
in his ſecond 9 


. therefore ther a fri 
giditas, &c. but at the mo g und 1 of 


Divorce doth — Humphrey, bo2n in 
ſecond nb mareſa 2 its oe 1 ſon oy Henry EE any 
ſo capable of the ule to him limited upon the Henry 22 E. 


Fitz. Conſultation, 51. N been and mother — 
divo2ced without lawrull cauſe, and — 


marry themſelv 
and die, the ſaid Divorce, as 7 as it is in RE hail 


b Willing 
ought not 


elſewhere, 
kind me in point of inheritance, and J cannot habe an Action as heir, &c. 
ES the — 11 is in fozce: {5 For the . Being iritual 


t be refozmed but there- 
fo2e Rr — ſentence of Divorce, Cauſa perpetuæ frigiditatis, 5 long as it 


is in foxce not repealed 02 reverſed tal bind all perfons : Tok 


£ ——U ä — 
—— 2 — Hw 


170 


Morris aud Webber, 5 
C -aſe. 


IV ——___————  —— — — — — — 


in come caſes, ſuch a Divorce | ſhall not diſable the party to ſue; as it 
a man bꝛingeth an Action, De muliere abducta cum bonis viri, where akter 
the treſpaſs oy the husband and wife are are divozced, vet the 


Arion l fo 18 . in the 25 but in on onel 
and in uch aon b Kernel al Batrimony, 15 72 not any 


vie . i e * 1 
ment is 8 be 


a was 

22 Monks. And B. was choſe 
notwithſtandin B. entred i 
Inſti of the 25 1 That 


Inſtitution 
N 


= anvil 1 71 f "=; 


„ thal 
: 0 | i E 
i ow | ir Fe 


* at 


the Ejurehha 
matter, as theſp Wttun 1 ough 
Parton CO ure : And 4 Fox's Cafe. 


dep2fved in the | 
nency, and vy Ong Sane P tament, al conrmencien te par. 


doned; Now upon my matter we are to adjudge this depztvatton 
meerly void ſpiritual act. At another day, t the Caſe 

was ar by Wali eg Seneant, That the e definitive of the 

tual Court, in c of diboꝛce, * che 5. duld ſtand; and 

argued much in xr mannerthe the Cl , andthe Law 

ttiag ip ah Law; andhe 120 * 15 


14 4. taken notite of; 428 


te fo2 the trial of it; and APPenrs in our books 
. the Conufance ency ot᷑ an 5, Thar 


ee, 2 E. 4. 15 änd 16. res ofthe te Mal 
Ld ha ve determined, T be Poe tsnota 4 — 
tent tent — yn s Realm: and it is true, the Common Law doth 


veild unto the the Church ye trial and 12 ok the 
right 9 4A trial of on of the mare! age te⸗ 
thin the on dean 


tains to it ſelf: ge; bur an Inkant m 
and and afterwards at full age ofconſent, dffagree, 4. t wo coinmon 
Law ſhall determine that the ſame is not any age: Do 


II 


* 


{orris and Webber's 5 


Caſe. 
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11 H. 4. 167. The tempozal Court ſhall adjudge upon marriage in fac 
and in pollefſion but if the party will plea an, d.- * on were 2 . 
accoupled in lawful mattimony, a Writ Co. 
certifie the fame; and in 1 De 6 81 2 re, 5 Ea viri, 3 Len. 129: 
and in Cui in vita, &c. t og 0 tried by the 
Court d ng: ye, ot the Agte k mat e is not in 


if.it were a mar ein Jr and pol. 
3 nal Court 


| ſee 21 H. 7. 
5 177 mar⸗ 


95 5 in 
to us to pr 444 9 
it Joey pcs Sc. 10 E. 3. — 2 e s 0 c thor. cam, ve — 


5 untill DE 


5 
ve it: as that 
r eee 
Hark in anyte 

men: reaped oy Divorce 


j m 15 FD eſſectus; and nom, the 
etl 17 der „ 
e a ow 10 
ö I d Ty MN EET N Kant | 


en thee 


bude = her Inherizanc 
r e 

ſecon nd Ibn Uh and = rk a (lite, of 
Tſe foul be a decepta fuit in _ — — 


{ gr i, bs is ver clear; il. 1 75 
aftſcal Court hi 13 N 


of t of this Ta : 

? of Frigidity Whi 

2quen uent i apy 77 
oh Fares 

mant 5 

o tis WY 7 20 almareer ex poſt 2&o, if - 

Tt 2 man learned int 


Tann Law, which ate e of ſuc ſuch opinion ; 12 — 


I72 


Morris and Webber's 4 
Caſe. 


their Law is. And — putth uſtice, a 
Loꝛd Anderſon — Cate ieh 


firmatur impoſſidilitas officii 2 3 N 


t your Citents, each ol them 
w, who can inform t 
agreed in this Caſeto wha what the 
was in the King Bench, 1 

x pouch a e 


by the IO : GED on the 
ff, and Steward on the = 
=o 


intiff's part 
icatam, and heel : 
ulum animæ; 


| as fetter it'appe 


t02 Dale; and therefoze it is conventent; 
Do retain one who is learned in the ſaid 


Eliz. — . 
after, at another Da 


part oe rhe lt 15 
is id on the 


eptam per errorem licer 
— Hen 


gr bs alefacig; 
que) = roy 


naturalis impotentia generand 
_ perſonam, and many 
irimere contractum: and the 

jus — — A. 


02 that 0 1 = fs contained in 
the 

rmit. fraternita- 

tis: Si == h, libet tevocari, 

non obſtante non fuerit appe | 

de injuſtitia: Et in — juris. Can. 185 i vix ken ctitudi- 


nem io muliers, 'per' quam non eſt habilis ad —— tur, 
Si mulier poſtes aliq 8 qui ſeras reſerare poſit, ad — con- 
jugium redire-compe ſunt: vid Canon. 157 conjugium confir- 
matur officio, fed poſt uam confirmatur = RG cio non liert yiro yiro vxorem ditnit- 

tere, nec uxori 2 viro diſcedere niſi cauſa fornicationiy, 


propter Arctitudinem vinum miraculum 
abſque periculo corporis habilis — : matrimonium 
tamen redintegrabitur fi reat am tulle geceptam: Per ma- 


tronarum viſum datum fut i intel | 
ob cauſam 5 inter eos ce — 


ne. Si | Becket ſit — in hoc in quo fande 
nalem copulam cum a e if in goo on cedens . 
nium, 


15 


1 


Gittinſon and Tyrrel⸗ 8 Harris and the Lord ; 
Caſe. | Mountjoy s Caſe. F 
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nium, & dirimetur ſecundum, quamvis de ſententia Eccleſiæ factam. Er ali- 

bi: $i Eccleſia fe * — invenierit ex hoc quod impedimentum quod ju- 

dicavit Ein e apparet 0 the Caſt ton redint — primum matrimoni- 
a 


um. & rds 
GS, ALE 5 — anD 3+ Ex. the Caſe was ms 
lac Be al nent wag prayed - 1 


ﬀ ; 
2 ;. and ſhewed unto EE 
of | 


the Certificate. 115 


ved 1 


ould be entre 


12 1 fuck Lia foꝛce, not re- 
je to ey: ant 22 augh it 


was given and ſo CATE 
„ as longs the ſentence doth co Xe 
fn upon a Writ of Error rodent 


Trin. 29 Ele, In the Common-Pleas. 
CCVIII. Gittinſon aud Tyrrel's Caſe. | 
unhe an SEE Tbs Warden of 
; — 


we years, and 


Trin. 29 Eliz. In the Common-Pleas. 


CCIX. Harris aud the Lord dene 's Caſe. 


fl, 1m that is rt, 
And by Anderſon, admitting. to be, 
of a of PParitament ſha ing La _ ( 


NE arge te Tyrrel not 
he is not cer, but 


Dalton's Off. 
of Sher. 103. 
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Shrewsbury and the babies of Sa 
the Hundred of. Aſhton. 


Hob. 234- 


And all the tape, — — clear 7 


not believe) pet notwithſtanding that Bail ſhall be found in ſuc RO — 
Fo? the condition of Ball doth conſiſt upon two points: F 
he render his Body to Pziſon in Execution, if Juvgm A be | Wen 


againſt him, "Secondly 02 to pay the condemnation 2 1 A e 
19 the Body of a Baron ot Parliament is not ſubject to Execution, 


per the Bail ſhall ſtand fo2 the ſecond; i.e. to pay the condemnation; 
Execution 
dhe Bath Acton Brel Oe 


Apo ot] 11.8. The Boy Body of a Baron of Parliament 
23 
Talib takert in Execution ; fox by theſe Statutes, hep perſons were 


CCX. Trin. 29 Eliz. In the Common-Pleas 


N mans po Jt was cs, by making of the di diviſion of a great Meadow into 


. not — . fo2 t 
1 1. 5 aud ir oy 5 
ann Windham an Rhode 


: the tame 
bes Free 
bit may be ro ER 


885 400 
CCXI. Mich. 29 & 30 Elix. in che Rea. et 


| bo a Replevin, * Defendant avowed fo2 damage feaſant, and up- 

I it was found fo2 the avowant, 00 the dama 4. pur 
w tfltied a Retorno habendo, upon which the 

eupon a ＋ —1 was - us =o and 


pp Sno elon ata 


now cam e the Pla _ tende 


in Court the damages a 
e 
TED EEE 
of Her tilings our pence upon the Plaintf, anvrhen the Plane 


L 1 5 700 


Paſch. 29 Eliz. In the Cominon-Pleas: _ 20748. 


CCXII. 83 and the Inhabitants 7 the 
| Hundred of Aſhton. | 


t by Shrews- 
e HÞun- 
N of 

Inhabitants de 

take the Þ 


- be 2 
02 [al (Ye Prep robbed. Andthe robbed | 
notice to the ts, noztydirect ec them which way the Felonstok 


any 


theit flight, 6— 


"Hama: Edgar and Criſpe's 
1 Cn $1 Caſe, r 5 


[ 


any-fitc "a mare RE: ; Enquelt was taken; and ve a 


exvict in whereas the had Declared, 
15 found, hat the 1 9 505 pd Ix 


— the Robbery 

ſaid __ and that the one Tos of 
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Defendant who is as Paincipal — 


ui in Miſericor- 


n 


1124784 al matte 
— Partridg 


„ i the 2 tatute 18 
xe, being made the Indin⸗ 
therefaze 


iticertain: mas not 


fe-that 


ber of the acres 18 ſet incertain. nd it was halden-b 
a Schalmalter is a jad avi, 0 ro it e 
as a 232 and afterward the was 


Mich. 32 Eliz. In the Chancery. 


CCXXXIII. Gray a Bencher of the Temple's Caſe. 


a 1 of the Temple: g Cale, was this; It was found by 
bat one H. was ſeiſed in Fee of certain — 3 

e 00 
| melt, and Anne Capel, with 


Gray a Bencher of my 
Temple's Caſe. 


ſeiſed; and farther it was found, that the ſad 1. was alla ſeiſed of b. 

1215 Lands, in Barmeſden in Demeſne us of Fee, and therefoze dien 

; and now came Gray into the Chancery, and that the ſaid 

7 44 ſaid — 1 one —— 2 115 oth ES of as of 
22 il perſons unto e ot himſel 

The ka Anne Capel, fo2 the term of their lives, and atterwards, . his 


bated. of Decemb. and enrolled, bargained _- 
fo he Beverhon hereof the ſaid Gray, &c. by fügte ereoſ 
ne noc 


was ſeiſed in tail, and abſque hoc that he 

died ſeiſed in his Oemeſne, as of Fee- 3 as it is by d by the erent 
Office: and fo2 the Land in Barmeſden, beth id * that the Lady Judde was 
ſeiſed thercof fo2 the term of her life Reverſion to the ſaid H. in 
Fee, who granted to him the ſaid Reberdon in Fee, &c. abſque hoc, 
ther he died ſeiſed in his Demeſne as of Fee, &c. And upon that, the 
ueen's Attoꝛney joined iſſue, and the Venice facias iſſued, De Cottred 

& Barmeſden; 10 _ the Jury found, That H. did not make the Feoff- 
4580 tothe ul iſ 1 le in tail; andfarther round 
ray | objected That me a 
lawful trial: Foz ghe Land and is alledged to be in Codretc, and 
the Venice facias be — 


2705 any 1 
ir, that none ſhall. 
be put to his « grieved; and here he in the 
verſion upon an Cans 0 EEE r to ee and 


n 
tens yin 7 contrary ro odred 
me idem — &c. ee that it be found 
H. was ſeiſed of Lands in Codred, alias — 7 yet the ndant 
plies the ſaid matter; fo2heſaith thus as unto the Land in Codred ptæ- 
dicta; which woꝛds impoꝛt that the ſaid Land was by the one 
name 02 the other ; fo2 this wo « rædicta, is aS an Averment: which 
ſee 33 H. 8. Br. Averm. 42. And re, this wo op d prædicta is an Aver- 
ment, that Cottered and Codred are one: And if fo, then the Venice fa- 
— is — — The Pho 7 6. ores! 
0 find them grieve ice 
their Lands 02 —— A are — 14 the —— ok it, foꝛu 
Term. I it be 


on 1190 whole 
and e: 
= 'heweje uw 


he 
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— = 
raverſe: — —4. 


— Thor P. Tha — i 

bab n b Bron: 1 e 
was awarded, That he Ax 
would follow, And here we are at p2ej 
Ollite, we cannot have our Action o A W Awake: 
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Perchall's 5 erg and Cheney's 5 1 and — 
Caſe. Caſe. Caſe 


Poph. 8, 9. 


Traverſe the dying ſeiſed in tail, but it is ſufficient to Traverſe the 

gitt in tail; if therehe not a gift in tail it is not poſtblethar he ſhouly 
Die ſetſed in tail, which ſee 2 E. 4. 15. by Laicon. Gawdy, Juſtices” Fore 
ET or er ps 
ace e n predi 

fo an Aberment; andthe Cale cited betore is but the opinion of Brook 


Wray ſaid That to the firſt exception, that it was god 
both the names em Wert andagto to the Office 


5 an 10 


hath gained ; ſo as he who tra 

of Waſte: and ſo he ls prejudice by the Office, & 

Mich. 32 Eliz. In the King's-Bench, 
CCXXXIV. Perchall's Caſe. 


Erchall wa ndiced upon the Statute of 5 6. —— A fo2 dꝛawin 
Pes if bl Panzer in the E — againſt J. S. 20 1 


je dawn ſt to the intent to ND herpnG, In 
nt was ; and it was moved, It it 
= ſo as ned 


Mich. 32*Eliz. In the King's-Bench. 


ccxxxv. Mead and Cheney's Caſe. WT. 


M's —— an Action ot᷑ Debt upon a 7 againſt Cheney, Ete- 
one Skipwith, and recovered; upon a Fieri facias 5 
heriff did retom Devaſtavit: and it was — 5 to have an E 
— 45 Juftices would adviſe of it: and afterwards, at another 
a — ſhewed to the Court of 17 Eliz. and thereupon the E- 


legit wag granted, 
Trin. 32 Eliz. In the King's Bench. Kot. 910. 
CCXXXVI. Tompſon and Trafford's Caſe. 


12 an Ejectione — the Caſe was, That the the Warden and Fel- 

lows of New College in Oxford, 8 Eliz. nſion houſe in t 

VBurtough of Southwark, to one Standiſh, fo; 21 year and afterwa 

25 Octob. 21 Eliz. they demiſed the ſame Maͤnſion le tothe ſaid Stan. 

— fo 21 pears, to commence the Michaelmas : And the Stat. 
of 14 Eliz. ca tal and 18 Eliz. Loy 11. were alſo found: And this (e- 


be ſaida Leaſe in Reverſion, and ſobe votd bythe Sta- 
Queſti 


continue until Michaelmas; and 
fliſe at the trial. Towſe contra- 


a 
Term, Jt was adjourned. 
2 : Mich. 


Wood ard e Boſtwick and e 
Caſe. Caſe. | 


Mich. 31 Elie. In the King's-Bench. 
CCXXXVII. Wood and Avery's Caſe. 


229 ther a Bond by wood againſf Ay 
Hellas Plaintitt had demiſed to ro the Beendete ot bern 
ol 9 eg, &c. If the Defendant at all times, during the 


term, ſhall maintain, ſuſtain and repair the ſaid two Meſſuages mich 2 and 


Ar p perfoymedt — — &c. And ROE Defendant gn 


that he 
ohook it vo and rebuilt it atn in ſoſhozt 
in the ſam — _q — do ſufficient 
in was; and that the 
it, he had ſuſtained and 
demurr i 1 the Court: the 
inan Action of Wa of Waſte, but here where 


= EE ND EEE 


| ies Anphere tos ld Conditt 
el 18 lingle: contrary, wherea man is char- 
gen bean Act 


Mich. 32 Elie. in the Common Pla 
CCXXXVIII Boſtwick a#d Boſtwick's Caſe. 


DXzus thy Belted Dower againſt Boſtwick an Infant, 6 and Ante 39. 


Þusband Demandant was ſeiſed 
var ohe g: de M. C. and by — laſt 


ol ) theCa TH 22 
Will, deviſed two 


of. the tes to his 9 
the non age of his heir, and = — rs — — in Lage ; "whore | 


th M. C. entred tnto the third n in 


*'s:ſervice, and the — 1880 tothe oth —_— — parts, upon 
emandant of 


which the D one Wriv ower agatnſt — 
dian, to be endowed ol ird part; and another Writ of 
er in ome Fre of the two — —— 

wht — fo2 torthe 


inſt the heir within 
Saaten want an 9 4 —— — — 
pre, bong ; but the 


not a —_— ran but tp Acorn 
ppear bp 9 5 againſt the heir 


Recovery by default 
ich ſee 6H. 8. Br. Liver. 


nt e e ſhould come of full age, 

| a 1 8 by Gee Periam AND Winden 

— count ap heir fo2 his appearance here, 

the helr ve fon in vurt before us; and he was ap: 
pointento bꝛought in * into Court. 


Mitch 


Sir Anthony Denny's? The Caſe 7 the Fm of 
9 Caſe. | 8. Leiceſter for 7 ol. 5 


Mich. 32 Eliz. In the Common - Pleas. 
CCXXXIX: Si- Anthony Denny's Caſe. 


Anthony Denny new oor of Cheſſ m ering 
QIB — anvin — the's "andaiſoof other 


in Hertford, 4 . the ano? of a Henry LOS 

— his ſon and heir in tall and dap ere in Hertford, to Edward Den- 

8 (on, em Moby nave Periam hy Wind- 

—— abſent. Anderſon) 1 ore t of 
of Chell: 


ah of Sir e 
__ 


Sis 11 E 
age, and h 


dcn Deviſe Do doch | lt is reaſo 
240d. ,;. YLir enter and take the Devilve entreth: 
Ow. 86, 87. ame Haltake way the death of the Devi and dieth ſeiſed, the 


Trin. 18 Elie. In the King's Bench. 
CCXL. The Caſe of the Toms of Leiceſter fo Tad. 


2 Inſt. A Action of Treſpaſs, Tam pro Domina Rexins, quam pro Ripſo; 
and ſhewed, That the Town 0 of Leiceſter is n ancient Town, 

charged ol Coll. and the Auen Te TS Kten', gave bei 
command to all Sheriffs, 1 5c. Thar r 

==> 


—— be ed ol Toll; and notwithfta 
or —— 1 1 Kc. Exception was en becanfe 
„Tam pro Domina Regina, quam pro 


. the party 070 was to have 


the Cale, e the Wric ad reſ 
Paaren ver —— to 


Ancient Demeſ: 25. 1177 
pleads, Chat all T 

cell, is ancient Deg wi, 0 
rell ol a . which is 


* 
* 


that the place where, Kc. is holden in 

Swered, That the ſame needs not to be ſer 
fo2 that is implied in theſe woꝛds, Ancient Demeſn. mor 

not be but Socage Land onely, and of no other 8 Vis — arr 


_ The _ 7 the == 81 
. for Th 4 


Hit ot an uſage o2 ruſtoane, 

hath commanded by the (aſp 

ulages thould 11 85 

not ſhewen, 

lands, & 

Toll, The 
+ + ano! of H. which r Wau ancient pep corel 

nants have been free, to ſell oꝛ buy beafts o rather | things, I... 

manurance of their lands, erm matenance of] af their houſes 
POL roy 
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w efo2e ſuc Tenaits houldbe itof 
1 Ne rb Eros VIZ. EY: 
Confeſſor and Wil. the Conqueror ſet duni 8 
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called — 
yn — and becauſe they m 


bud pelmebe e mocte tete di anti gietius 
—— — — BY The Lond bir 5 ban Mt 


not have ſuch pai © ig Bergnop wp 


Law: Vid. F. N. B. 228. 
ledge, _— dis! lands are paecet . ſuch a ae notche 
ancient Demeſn, IL e not a Court and tozs, & Kc. 2 And h ze gran. 
ted, atſucha Townmig Ee ancient Demeſn of the Crown, but yet 
they b not Aue, the p2 — 2 and liberties which the — — in 
ancient Demeli ve. 2 < pt befoze Manoꝛs: London ha = 
name of ancient emeſis, — pet the oe: not ſuch fübertteg n noꝛ 
— in it — 4 by de —— Es ole, ——— H. 6. 3 1,32. Shute, LR 


be dee nor Tenant ſhit ja Ad SEA ? E, N. B. 238. oh 
1 — ES Ml el 
as ——— at 0 Nn Fell Soi 


London ig — — Foxthep weſer 
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Leonard. ; Rooke uy Denny 5 0 
Caſe Caſe. 


2 Roll. 787. 
2 Len. 128. 


J became INE L20, WV GR 


the paint 
d ofa 
Low ofa e 


ere dwelt, & ll not be taken — pat by Capias, 02 Attachment, 

te Lenzen ig hot in the Book the Bok of Doomſday. Moile, They make their 

eg pla _ da I — Ex —— — "Fra © Tenant 
C an eter. n 

in ancene Demeſt ev gs news, ene 


; fair conceſlum: 
in 8 


Demeſn, All the 8 
lege is gone, which Coke deren. The Caſe was ab- 


jo2neD. — 55 
: ; Trin. 25 Elie. In the Common Pleas: | 
| CCXLI. Lennard's Caſe. 


Cate of dad, Cuſtos Brevlum who was 
1 of (s fo2 breaking of s Cloſe ; The 
That Wilken Heydon was ſet of the 
Ne enfeoffa parties were at rofey 
5 15 William __— as ſeiſed, and — 
tds he made a 


a Es 45 


aintif in ny agen 


by the Counctl 
any Feotment: Es Wal — — 
— eff rtenep fo2 as ſon as the Deed was delivered to 
the Leſſee fo2 years, the Law wo its operation to this effect, To 
— Fee and ind the Fr ate by wap of confirmation: 
t, Littl. 532, 533- But whole Court was ot᷑ a contrary 


2 tha 

opinion; fo? it is in the election of the Leſſee to take the Conveyance 
as a 1A 02 as a confirmation: And here it appeareth pate 
the Deed, out the intent of both parties was, That the Leſſee 

take by way of Feoffiment, and not or confirmation; fo2 otherwiſe 18 
what ufe ſhould bea Letter of Artomep inſertedin the Deed? And here 
the Lefſee hath liberty to make his election how he — 7. either by 
Feoffment, o2 by confirmation, which election he hath determined b 
the acceptance wen Livery :. And by Anderſon, Jftenant in tailbe dif 
ſeiſed, and makes a Charter of F ent, and delivers the ſame to 
the Difleiſo2, who delivers the ſame to the Attomey, named in the 

rter — Livery — — here is a god Feoffment, 

= diſcontinuance ; and afterwards, after many motions made, 
— 6 peed ſhew cauſe, Judgment was given, that the TAainttff 


Trin. 28 Eliz. In the Common-Pleas. 
CCXLII. Rooke and Denny's Caſe. 


TR" action u 1 the Caſe, by Rooke 1 — —— foꝛ miſuſing of 


S Poꝛſe, b — — - m the ſatd Poꝛſe 
1 e Tha hat 
— —_— laintiff 


El was ſtolen by 
— freſh it, and that the Felons were apprehended, — damen 
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Pretiman and Cooke s EZ 


Caſe. 193 | 
at his ſuit becauſe Juſtice Windham : ſaid * 
the ands af he Defendant, — | marc 8 nent efendant rep. 24 
Id N tha ö an be tap Felons, the" Kolls 809. 
0 nithin onen on in G55 1 
n — ep. 4 | 
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W772 29 Blix. In the i Kings Bene 
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cl in Pretiman and Cooke's coſe or 
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——— 
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iſſues | | | 
the other dur vi ng, Ge! Devi Totam em, betwirt them 
equally to be divided; Th L eue die 15 ofthe daugh- 
0 e = e 
ktorbime ad 


| er? Coke, The ſurvivo; 
tall have the whole: 05 that the Demſeesbabean Eftaren 
tall, to the Fee doth not v TE tos it ia in of them 
Wee u ve; butt enone lurvivety, then he thallnor have folite, but 

well to 8 


da ughters, Quarum maritagium ad 11 pertinet, and it was Rene of tus 
becauſe he doth not ſay ——— a, but the nd who roy not allowed; 
and he (aid, That if a mandevileth his 22 A. that he hath 
a Fee ſunp e: See the Cale, H. 7 Eliz. the between Higham and 
That they had W b 8 oy 5 Devile a . 
with a Fee. ſimple 1 27 * them ſevera iv n the | 
them limited: Golding, Each 9 45 them tr an 2 We clintde 
28400 18 b to _ — an 12 Ke l 


rarther conſtrudion can be made, but fo2 like: And as to 8, 
cb not ertend farther, than * he fad? 

Partem ſuam : And he ſaid, that nothing veſts in him who ſurvives; al 

there ought to be two to take by the ſur vivoꝛ, oꝛ — — nothing thal | 

accruets the ſurvivo2; fo2 the wozds of the Devileare zqualiter i inter eos 

dividend. and that which accrues W ſhall be divided betwirt two 

otherwiſe nothing ſhall accrue. Ind if it cannot ſurvive totwozthen i 
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Hurlſton's ; Gomertall and Gomerſall's 0 
0 aſe. C Caſe. 
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4 Leti. 160. 


Tz 


the 


1 


7 
1 In 


wo fe — of ant er who e ah 06 thonmviving 


5 


: 


TE * ; 
rt, thep hom 


y "144 


. 


** 


= 
5 
11 


885 
5 


_ ving moyety of 2 
3 8 bean Ne without ills 
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COXLIV. Hurlſtbny Caſe. 


A Writ of Error ar int 
Af wide YL erfeat 


e 
; = 


Chanory at Cheſter, and it 


the Parentees calm 
. 


caſe, 


cannor 
Cheſter, 


ench, 10 
ps deen; dd 
1 Cole, There Sy vs no , fox iti 
Queeis Attorney's e. 11 _ Inone Hamce' 
of Error was 


fire to Ga 


ont 8 


fo? +, —.— 
m_— Error aft a 15 Eli, he 
2 caſe 9 Eliz. 


17 


Queen 
led bp Eecor tnthout a 
an immediate hour any Pe 


Mich. 29 Eliz. In the King's Bench. 


CCXLV. Gomerfall and Gomerſall's Caſe. 


p2n Account 2 The Piatyrif: eqarged the Defendant os Bagitt of 


onely,and ſaid nothing to the S5 7 125 
fie 


— 


Gomerſall and Gomer 
Caſe. 


field moved the ſame matter fo; Erro2 in arreſt of Judgment: As 
14H. 4. 309, 3 10. One charged another as Bailiff of his houſe, Et curam 
habens bonorum in eo exiſten. the traverſe was, That he was not Bat- 
liff of the houſe, Pro ut: that is god, and goeth to all, but he cannot 
anger to the gods, and ſay nothing to the houſe: See 45 E. 3:7. Br. 
Accomp. 21. A man bꝛought an Accompt againſt one as Bailiff of his 
| » Habens curam of twenty Oren and Cows, and certainquar- 
ters of Comt And by Belknap, If he have the Banoz and no gwds, 
wet be ſhall accompt fo2 the Yano2, and it ſhall be no Plea, to ſay 

the Plaintiff ſold him the goods without traverſing, without that, 
that he was his Batliff to accompt render: And as to the Manoꝛ, he 
may ſay, that the Plaintiff leaſed the ſaine to himſelf fo2 years, with⸗ 
out that, that he was his Bailiff: Another exception was taken. by 
him, That the Plaintiff chargeth him with moneys, Ad merchandizan- 
dum; And he traverſeth, that he was not his Receivo2 denarior. ad 
computandum pro ut: and ſo he doth not meet with the Plaintiff, and 
ſo it is no iſſiie. And it is not helped by the Statute of Jeofailes, 32 
H. 8. but mil joining of iſſue is helped by that Statute, 19 Eliz. W. 
an Attoꝛney of the Common - Pleas, did charge another Attoꝛney of the 
ſame Court, with a Covenant to have thꝛee years board in marriage 
with the Defendant's daughter, and he pleaded that he did not pio⸗ 
mile two years board, and lo iſſue was joined and tried, and the ſame 
could not be ehe by the Statute, becauſe it was no iſſue, and did 


not meet with the ntiff: So ik one charge in the Deber & detinet. 
and he answers to the Detinet onely, it is no iſſue; and therefoꝛe it is 
not h by the Statute. In 29 H. 6. in treſpaſs fo2 entring into his 
and taking of his gods, the Defendant pleaded, Non intravit, 

and the iſſue was tried, and damages given; and becauſe the taking 
of the gods was not alſo in iſſue, all was vold, 4 E. 3. One ſhall not 
accompt by parcels, becauſe the Action is intire: See; E. 3.8. and 
Book of Entries, 202. A Hꝛecedent, 14H. 7. That the Merdia was not 
full, and did not go to the whole, and therefoze was void; Hele, Ser- 
jeant, contrary: And as to the firſt point he ſai, That there is a 
Caſe in 9 E. 3. Accompt. 35. where the Plaintiff chargeth the Defen- 
dant in accompt as Bailiff of his houſe, and that he had the admini⸗ 
ſtration of his gods; viz. Fo2ty ſacks of well,; and upon iſſue joined, 
the 955 found, that he was not Bailiff of his houſe ; but they farther 
that he had received the fo2ty ſacks of woll, to render accompt 

of the ſame; and the Plaintiſf in that Caſe had Judgment fo2 the 
ſacks of well, although there was no Qerdic found fo2 the houſe : See 
5 H.7. 24. Where if a Jury be charged with ſeveral iſſues, and the one 
of the iſſues is found, and the other not; that the ſame makes no dil 


continuance 3 oꝛ if one of the iſſues be diſcontinued, pet it is no dif- 


continuance as to the whole. But admit the ſame be not helped by 
the Conimon Law, pet he ſatd it is helped by the Statute of 32 H. 8. 
of Jeofailes; which fs, Non obſtant. Diſcontinuance oꝛ miſcontinuance. 
Daniel, to the ſame purpoſe : And he ſaid that the Books befoze cited 
of 14 H. 4. and 49 E. 3. are not ruled, no2 the Caſes there adjudged ; 
in the one Book the Defendant pleaded, That the Plaintiff gave the 
gods unto him, and in the other Book, that he ſold the ſaid goods un- 
to him, and demanded Judgment of the Action: And he ſaid, That 
it is no god answer ; fo2 they are Pleas onely befo2s the Auditoꝛs, 
and not in an Action upon Accompt: and farther he ſald, That al- 
though the Uerdict be found hut fo2 part, yet it is go „ fo2 no dama⸗ 
ges are to be recovered in an Accompt: In treſpals, it is true, if one 
iſlue be found, and not the other, and joint damages be given; the 
Gerdict is not good foꝛ any part, but if ſeveral damages be given, then 
it is god, as it is ruled in 21 H. 6. Coke, 26 H. 8. ts, That the Plain⸗ 


tiſt cannot declare generally of an houſe, Curam habens, & adminiſtrati- 
| Cc 2 onem 


—— 


In the Common- 5 
Pleas. - 


Vid. 205. 


Poſtca 215. 


1 Leon. 50. 


z Co. 26. 


onem bonorum; but he muſt farther lap: Twenty quarters of Com; 


oz the like, &c. Jn the paincipal Cale, it is a Flt charge as 1 
one fo2 the ſhop and bs; and he answers unto one onely, but he 
ought to answer to all, 1 it is no answer at all. But Coke faumd 
out — Jer thing, VIZ. there is «thing put in iſſue which ts not 

2 touched in the Uerdic, and that was 
the Aera aal [which s is fo — not to be good, and it is not helped by 
the Statute of 32 H. 8. of Jeofailes. Y grant, that diſcontinuances 
are 42 Ra the Statute of 32 H. 8. but imperfect Merdias are not 

y: It was a great Caſe argued in the Excheqver Cham- 

pelpe . <q — Brache 8 Caſe: An infozmation was againſt Brache, 
fo2 entring into a houſe? and an hundꝛed Acres of Lands inStepney ; 
Þe pleaded, not guilty, The Jury found him Fruit fo2 the hundzev 
acres, but faid nothing as to L houſe ; upon which a Writ of Error 
was brought, and Judgment was reverſed: and he ſaid, it it was not 
a diſcontinuance but no verdict dr part. Daniel, That was the de⸗ 
fault of the Cierks who did not enter * and it been the 28 
amend the defaults done _ te Clerks in another · All 
{tices ſaid, That is true, if the Poſtea * bzought in and — EE ; 
but here it is entred in the Roll in ga Daniel, WUher 
ICI LEY fo much bp the hart fuch a one, 8 
chem all g of tc @ 6, On Ede be but one _ hoc tg 

2 re al iſſues. Court answered, Nat 

there be ſeveral iſſues joined to * one of them. 


| Pg 9, Julice, * there . iſſues, and the one be found, 


ent ſhall be given : Clench, Juſtice, Jn 
EAR TI I LL 
ute, 
of the ſhop alone i9 not god: Egerton the een Doll 
ſaid, That the Boks mi Ow reconc ed, and that there —— 
a Traverſe to the goods, fo2 the Traverſe of the hop, Þ — 1. nas 
gwer to all: But now he takes iſſue upon the goods x 
is not warranted by the — and he ſaid, That ung charge 
me as Batliff of his gods, ad Merchandizandum, J aut fe de dan Nike 
e eee EVE 

a E ad computan um, J ea r 
fo2 the bare monep, 02 thing which was deltvered, ie, but 


CCXLVI. Mich. 29 Eliz. In the Common-Pleas. 


12 Trelpals fo2 taking of gods, the Defendant juſtified, as Bailiff 
1 weit J. S. The Paint by Replication ſaith, That the Betendan 
8 Cattel of his own Wong, » Abſque hoc, that he is Bailiff to 
nd by Anderſon, If one hat 22 cauſe to diſtrain my Cattel, 
* a ſtranger of his own head, without any warrant o2 au 2 — | 
takes my gods, not as ſervant o2 Sailtff to another, and J bzing 
Treſpaſs a ainſt him, he cannot 2 mſelt᷑ a n ha he did 
it as Batlift, 4-2 fo2 once he was a C k one do diſtrain 
as Ba that in truth he be * Baällitf, if afterwards, 
he in wh 5 8, aſſents to it Autan not be Ear r 6 as 
a in whoſe ip ; I 25 aſſent ſhall —＋ n unto the 
Diftreſs taken, which Periam conceſſit, and alſo Rhodes. A. Hei 
and being asked oy what cauſe he diſtrains, and 15 aſligns a cauſe 
which is not ſufficient, and afterwards an 8 bꝛought againſt 
hum, he may avow the diſtreſs fo2 another cauſe, 


5 


CCXLVH, Mich. 


Dighton and _ 
C aſe. 
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CCXLVII. Mich. 29 Eliz. In the Common-Pleas; 


Caſe Dueen | bold in Ca- 
N — * . — the F a 85 
Caſe the Tenure is not incident to the but is in 1 

perſon; and therefoze 


ſame ſhould go with the 
Mich. 29 Eliz. In the King's-Bencti. 
CCXLVII. Dighton and Clark's Caſe. 


4 i Y. | 
e 
1— 2 
in Bar is not.good; ſeil 8 Negative 
which tm an Affi 9. Jt a Writ of Entry, Sur 
Diſſeiſin, the Defendant ſatth, That the Demandant by his Deed, af- 


ter the Darrein continuance, did confirm and ratifie the poſſeſſion o 
Tenant, &c. The Demandant ſaid, Not his Dee alter the Sk 


Tha J | 

any indirect means, but onely by due courſeof Law; and that iſſue can- 
not be tried; not by the Countrep, fo they cannotknow ig a due 
courſe of Law; and by the Court it cannot be tried, foꝛ the Detendant 
No erm ſhewed by what due courſe of Law the Demandant 


en diſfurbed, which lee 22 E. 4. 40, 41, &c. The Low Liſte's Cafe. 
upon a Bond, the Condition was, That if the Oefendant be- 


e ſuch a day, 02any other fo2 him, and in his name, come to B. any 


there ſhew unto the Plaintiff, o2 one of his Council, by him aſſigned, a 
fuffictent and lawfull diſcharge of an annual Rent which the mii 
claims ont of two houſes of the Defendant in B. afozeſaid, tthen 
the ſatd Bond ſhall be void; and the Defendant ſaid, That he at the 
day aſſigned, contained in the Condition, that A. and B. by t 
of the Defendant came to B. and tendꝛed to ſhew to N. and W. of the 
— 1 1 Council, a ſuffictent diſcharge of the ſaid annual Rent, and 

t they did refuſe to ſee it, upon which there was a demurrer in Law: 
and Judgment was given to? the Nabe dei and that the Plea was no 
Plea —— Defendant ought to have ſhewed in his Plea, pe pon 
ner of diſcharge he would have ſhewed, as a releafe, unity of poſleſſt- 
on, &c. But as the Caſe is here; I the Plaintiff ſhall traverſe the 
Plea in Bar, the iſſue joined upon it cannot be tried, fo2 the Jury can: 
not know which is a lawfull and ſufficient diſcharge, but the ſame fhajt 
be tries by the Court; fo if the Defendant had tendered'to the Plam⸗ 
tiff a diſcharge by unity ol pofſeſſton, the Jury cannot know il it be a ſuf- 
ficient diſcharge: and as the Plea is here, he hath not ſhewed _ — 
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Courtney and ES 
Caſe. 


*%. 
= 


be tha 
. in the Hall till night, In an Action againſt me u 
iu not return to Serjeant's-Inn the direct way, Lis Giles, J wal 


ich comes after the But, is trin 
in the pꝛincipal Caſe : Clench, But is but a woꝛd of . and if 
well enough. 


charge he would have ſhewed tothe ſaid Council; andtherefozewe can- 
not judge ofthe ſame: It one be bound to plead a ſufficient 


ef 
| ru 92895 
ſuch a day, in ſuch a Court, in ſuch an Action, it is not ſuffictent 45 ve 


hath pleaded a ſufficient Plea, but he ought to ſhew what Plea h 
pleaded, otherwiſe the ourt cannot judge ik the Plea be ſufficient oꝛ 


FFF 
e ed the party har + Shute, Jui⸗ 
Fre / 300 e Defenda 


1D Clench, Juſtice, It nt had pleaded, not diſturbed 
by any indired means, ſuch a Plea had been god enough: Gawdy, Ju- 
ce, I he had pleaded, not diſturbed contra formam Conditionis præd. it 
had been a gd Plea; In a Writ of Entry, Ne entra pas, contra formam 
Statuti, Oe did not alien within age, is aN 33 pregnant: but the part 
may ſay, he did not alien, Modo & forma; all the part to this Ple ich 
comes after the But, is 115 and Megation: Gawdy, It is a 
Plea which is pleaded with all the wozds of the Condition intirely. 
Clench, The Cale put by Godfrey, 22 E. 4. Differs from the Caſe at 
Bar: Fo2 there he pleaded all in the affirmative, therefoze in ſuch a 
Caſe he ought to plead ſpectally ; but in the Caſe at Bar all is in the 
tive, in which Cale ſuch lpecial pleading is not neceſſary, It J 
t I ſhall not go out of Weſtminſter-hall untill night, Le 
3 


j pon that 
in iifdem verbis: It I be bound upon Condition, That 


d, in totidem verbis: Godfrey, e thoſe 8, fo2 the matter 
Pic ble by the Countrep: bur 0 it 18 not 


that, and all which follows had been left out, it had been 
Jt was adjourned, 


Mich. 26 Eliz, In the Common-Pleas. 


- CCXLIX. Courtney and Kelloway's Caſe. 

Ourtney bꝛought an Action upon the Statute of 5 Eliz. concer- 
ning Perjury, againſt Kelloway, and declared, That where Sir 
Gawen Carew had heretofoze bzought an Action upon the Caſe againſt 
the now Plaintiff fo2 flanderous wozds,.viz. becauſe that the ſaid nom 
n pan affirmed, that the ſaid Sir Gawen had had the Pocks, 
which Declaration, the now Plaintiff had pleaded, that Kelloway, 
the now Defendant, repoꝛted to the ſaid now Plaintiff, That he 
himſelf, i. e. Kelloway, had heretofoze healed the ſald Sir Gawen of the 
Pocks, Abſque hoc, that he ſpake them ſimply of his own head; upon 
which they were at , and the ſald Kelloway was pꝛoduced as a wit- 


neſs on the part of the ſaid Courtney; and the ſatd Kelloway, n his 
oath, depoſed at the Trial of the ſaid iſſue, That he never had re⸗ 
pozted to the now Plaintiff, That he himſelf had healed the ſaid Str 


Gawen Of the Pocks; fo2 which the Jury found fo Gawen, and alſo aſ- 
ſefled greater damages in reſpect that they found, That Courtney ſpake 
the ſaid woꝛds of his own head, &c. and not of the 15 t of Kelloway. 
Jt was the opinion of the whole Court, that the now Platntiff ſhould 
have this Acton; Foz one ey that that oath doth not tre ich 
much unto the pzof oꝛ diſp2oof of the iſſue, yet-becauſe that by reaſon 
of the oath the Jury have aggravated the damages, the Action doth 
lie, as in caſe of Treſpaſs of bzeaking his Cloſe, and ſpoiling his 
graſs, the Defendant pleads, Not guilty; and at the trial of the iſſue 
a witneſs is p2oduced on the Plaintiff's part, who 1 upon his 
oath, That the Land where, &c. was ſo rich in graſs, that it was rea- 
dy to be mowed whereas in truth none, 02 very little graſs as > 

7 


- Holland and Drake's — 8 
Caſe. © n 


» 


5 2 bee ko 


Mich. 26 Elis. In the Sennen Pleas s 


CCL, Holland and Drake's C aſe | 
by 7 and woes 


1 
I 


Defendants 
from his Declara 
have iD, untill he by the ld 174 ve, ot 


N Simul cum dicto: en 
. Drake, f rt gear 
oped with the Wot Guilty, f. 


8 mbancs; and then when the p with D ke, U 3 upon his 

J. rake, | 
eden a, and iſſue joyned upon tt, them; as if 
le bpkeen the onely 'onely Defendants: But\Chehadr not replyed 


1 a ake, as if Drake had made defi 02 had died after the Writ 
cbt 85 in the caſe betore ritev of 25 C. 4 there hr oughtto have 


reply * as it 1 objected: So in an Ejectione firmæ of twenty acres, 
5 1 8 8 15 


had dei ed; pet vid. antc: 
41. 


be given 
10 Ati 
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ET 


th pleaded the general iſſue, hath Title to the land, &c. But it 
who hath p D 25 L. Alen ot * 1 there in the caſe, 1 ur 55 
upon releaſe of damages, and the iſle jopned, Plant 
babe Judgment pꝛeſently. 


Nich. 26 Elis. In the King's Bench. 
CCLI. french Cale. 


T was p eſented befoze the Coroner, That John French . Felo de 
[ ſe, and that certain gods of Hem ſaid John French, were in poſſef: 
ſion of S. And this p ee 8 certified into the Kivgs Beach 
rite was p zoce(s 1 A RR the fatd J. S. and continued 

tlawed. And mom came J. S. Sg 5 Tit — Er: 
a eh Jo was gued 193880 cauſe that 
ere 0 Nen 


of Additions : 


n = AF Sti > ſneake 

8 oct perfona Actions, APPL; 
and ndiaments a Kg a 11 17 te whole Court Jac. 
to this purpole, the preſentment ountedin Law as 


dme and aterwards the chow "againſt French naß reverſe 


cu. Mich. 26 Elix. In the King's Rech 


„ 


Leaſe fo2 th cars was made usband and Aike, if 
A een thirty pe 2 made by Pu That the land ſhould thep 
mas ern, ay eee 
ray, 
Sn ene novo fy Et ere on 


© Sandy was of opinion, that he ſhail have it fo2 ſo many years, which 


after theit den ſhould beerpired, 
Mich. 26 Eliz. In the King's Bench. 


CLI. Cooper's Caſe. 


12 anE jeQionefirme;The Caſe was,That the Cy and W fle had 

right to enter into 3 lands in the right of the wife; and a Deed 
of Leaſe fo2-years — en in the name of the usband and Tlife, 
toone A. £02: to try the Title; and alſo a Letter of tcomep toB.toenter 
into the L 4 . to deliver the ſaid Deed or Leaſe to the ſaid A. in the 


name of the husband and TUife, and as well the Letter of Attozne 


. as the ſaid Deed of Leaſe are ſealed by the ſaid. husband and IAlife 
with their ſeals, and entry and delivery is made accoꝛdingiy; the 10 
A. enters, and upon Ejectment, bungs an Ejectione firmæ, and | 
whore matter eigen wagtounBby ſpectal Uerdict; by of 2 Plaintiff 
met to recover, N matter foundb Ter dict, i. e. 
rhe eed of Leaſe, and the Letter of Attozney, 2 De⸗ 
Cite at well enough; and here is a Leaſe made by husband and 
fe, accoꝛding to that, the Plaintiff hath declared. us 
Ich. 


In the King 
Bench. 5 


CCLIV. nich. 29 Elie. In the King's-Berichi. 


Nan Actionof Treſpaſs fa2 breaking of the Plaintiff's Cloſe, and oven 552 
I i there. 5 Bren a to ol the e . 


"or th 
ag to the fin ors King of the De kad that kde nl ce, Where TY 8 
aGeath, in which pe bath ca common of paſture; andt LE — Goth. 193 
Contes _—_—_— grass 1 2 n 
away, as it was 8 do: — 


Feræ natura N mit in⸗ grounds are reduced t 
— 2 . 3 


a ebnete, Vas thepbe ea Au 2 _ new by rhe Plan an 

fta e nd afterwards in in yang it be Maiden out o e Planet 

e n ee 
ES the 


is own grounds, yer 
intitk, any re-take the 


5 


— — 
uſedto copur infucha pafre —— 


. 35 3 


& 20 ET cepit : ſtranger he may ha 


ES: ET ED 


* — H. 7. 1 A 


e 15 


well jutifie came, 12 1 | owner nay 
ſoil. At-another day; the Cate was maved 1 it was ar- 
gued by Coke, and he ſaith, C point ts. is; era — 2 having 
common of paſfure, may i kt are upon the ground; 
and he ar „That he might not. And firſt, he ſaid, It to be con; 
ſidered,what intereſt he uo theF Freehold may pave in thin 8 
as are, — natur r; and then Emer 

ground in which he hath common. 410 e ff point, he cl That 
- — beaſts are, Ferz naturæ, pet 5 1 od 


they are in my ground by reaſon por PN 
hon have 1 805 them, that that I map * an rd of tt 4—＋ 
— — ies anpanore away: as in the book in, 42 E. 3. Aud Deer in 


taketh them away, he have — Jn of of 
foll fo thet which or un Dee. Pars 07 ont lk, ai 1 — 
o hunt m ki Buck in his own ground, yet > 
a Foreſter may rg big Paper pony none 2 5 
de dd de . * 
may 


of cer is vet 
Ge. Jig bien, Coat Fa mid beet im hem by tho pr 


owner of the ſoil bath loſt at dis pꝛoperty 75% LIL 12 — he 


— — 
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In the King's 8 | 
Bench. 


4 7 upon the | 
2 ech 


may be well collected, that whileſt it remains in the Parke, Trar the 
owner of the Park hath p2operty in it; fo2 18 E. 4. 14. It is doubted; 
whether a man can have p rs in ſuch things, which are, Feræ natu- 
r=: But in 10 H.7.6. it is holden, That an action of Accompt lyeth loꝛ 
things'which are, Ferz naturz: ſee 14H.8.1. In the Biſhop of Lon- 
don's Cale, and 22 H. 6.5 "That as long as lcd gs are in the par⸗ 
ties ground, they are in bi {oma and he a poperty in 

and in an Action Writ tha be, _— damas ſaas 
cepit, by Newton; [os fn 'Kegifter, fol. 10a. where an Action was 
uare ducent. Cuniculos ſuos retil, &c. cepit. It h _ ob- 


= == 
le: _— 


- 


| — 
* k qua pꝛoperty in 
Contes: and therefoze ſee the Book of 3 H.6. and F. N. B. It a — 
be 1 — — ſuas cp 


RE There, 
Agrant charge is not la - ax to 
= hath free-warren in the land. Fo ik u man bungeth an Action 
ne Betendurt eo _ Tech Cuniculos ſbvs cepit: It is 


it is his Freehold, See E. 
5 accoming. 1 nL. 4. 00 
Eule uos cepit: 


Sea clauſum fregit, & Cuni- 


2 will to ]. 85 of as ſervant ſervant to: 9 8. 
the Conſes — — pet it is 


man, 


Manwood and ne 


Caſe. 


| E. 


juan who hath Freehold land; with the ſaid field fied fowed, will not with: 

n convenietit time Arg er in 25 om, b the ſame to continue 

there of purpoſe to bat the Inhabitants aft ny Common, The Inha⸗ 

_ of the Town may put tn their Cattel in ſaid field, and 

222 eũt cis eQuelidn, TU and he 174 have no no remedy 2 their ſo doing: 3 
d he put the moner ſhould habe 

fo2 the cating vetroping of —4 is Foe Eo which þ his Cattel ould 

have, my — 2 can ne 222 2 ym no2 im: 

id, he hath Car no oeher cement rl vt but ba blk ann Dell the K the Conies oe 

3 E E on - £ 

. — 3. und F. N. B. Tf the doth ſurcharge the Common, the 


ommoner may 8 againſt him; inthis IA 
pane the —— en is * cu other r Do bu Jute, A 
Commoner cannot the beaſts of th enant of the 


nd fo2 damage-feaſance — tate u. . - 
ies whichare 1 1 ara fo 


may 
may have an n the Caſe, o2 an 1 
Fan * he e e e Cen 00 owner af the land — - eave i 


ment was: Eiben bar the fo the Platuilt, | 
Hil. 29 Eliz. In the Exchequet:Chamber: 


CCLV. Manwood and Burſton's Caſe. 7 


Irs, by e, "made, 4. bn on; — — 


0 — 59155 
part of the laid Manoꝛ and Rectoꝛy fox the ſame term, deln — 


20 Apcilis, 28 Ell. in conſideration that 12 ſaid 1 — j de 


hannem Palmer, to aſſent and teil 18 third rt "thconen m to 
anne EIT 3. Eg othe 


nt ſolveret rtionem inde, (ſcil.) 1 pom licet, 
had procured the ſad Palmer, 22 Aprilis, an. * radict. to and 1 
ano Po pe apa ei rey £0 py hg part; 
- a ice 
offered the fa ſame, (ſcil.) 1601. And licet the ſaid Palmer Wag readn 


ron 4 — to ſell and — his term afozeſatd, &c. yet the laid Dẽ· 


fendant und æqua tem ſuam, (ſcil.) 160 l. Non fuit paratus ſed re- 
cuſavit. fo which the ſaid ſab Palmer, 1 N __ Ede d his part 02 interef, by 
1 0 Defendant plea ved, Tha 

a — it, 2 — did dit charge the Detendant 

p2omile ; y were at he; and it 1 15 ound 7 85 

bin who hay Jupgment ro recover h Burſtonbzought a _ 


in the Exchequer Chamber, "(v0 Dies — were aſſigned: 

1 55 18 not 9 It what time the term of Agnes Griffin didbe ins 
of the College is not ſhewed tobe by waiting: 3. 1 | 

Palmer was poſſeſſed; 4. It is not 


what time deed . tem had obtained the part of Agnes: 5. The fra 
Dd 2 umpſit 


#18 
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Manwood and nn: 
Caſe. 


ſumpſit ig lafd to be, apud London, in Warda de — extra, and 00 


apud London; and extra London, which is repugnant: The Plain- 
tiff hath declared, That the Colledge had leaſed — Worthin ton; and 
that A. and B. were poſſeſſed, Virture dimiſſionis — Totheſ? Etro2s; 
the chief Baron put in his answer in — * 8 to the eco tic 8 
are in the recital, and but matter of induction to the conſideration 
not traverſable, no2 otherwiſe material to Hue all ged 2 2 e com- 
mencement of them, oꝛ fo2 the Kent, but onel erm 
to come is ſuſficient: As in an Action upon theCale; T one the 
Defendant was indebted unto the Þlat in divers ſums of money, 


1 to 401. - Defendant, in conſideration » Þ 

ſed, &c. t inti needs not to ſhew any certainty ofthe Conrad, 

oꝛ other oye JA nr how, 02 in what what manner th the Debt did accrue, 

8 begin: As in an on 4 abe intiff declares, 
Sat dat whereas he e efendant, the 

Elte, 1 ene early e 

e, Lan 

adviſed by the Counctl e Er 17 155 he will pay unto the 

n 1 8190 rA 
in o r 
vice of the Council of dhe Oetendant : . Here the Plaintiff 5 ff needs 


not to ſhew what manner = of 5-1 un ting 02 RS. was adviſed ; 


_ fo2 it is ſu nt, if the conſideration recited be pꝛoved in evidence 


with the ct circumſtances; but in pleading, it is not traverſable noꝛ ifl- 
third Etro? is miſtaken : be fourthis answered as the 

two firſt ; fo2 it is but matter of recital; and the conſideration paſt 
and erecuted befo2e the Aſſumpſit, and not at the time of the Aſſumpſit, 
and but an Jnduction 92 conveyance to the Pꝛomiſe: Then matter 
— mil-conftrued: fo2 there are two Mards of Farrington a, & ex- 
: infra the CUalls, and extra the Walls, and yet both, 5 Lon- 

— and excea iS to be referred to Farrington, and not to London; and 
— 0 be made a point after extra; as Farrington e Lon- 


1 miſtaken; 
gie , 8 kor there is no Erro2 in t: fox the 


tions had been ma {much as Liſle is not upon the 

eral, pe by the Defendant, and b that the rect- 
tal, conſideration, and all the ſpecial matters confefled to be true: 
— 1 Defendant hath-pleaded a new . after the Aſſumpſic, in 


the ical mn which th ors ave aftion ned, are out of the Kok; 
— not the matter of bilcharge is onelp Tr 0 


the matter was argued again. C are thee manner of conſidera- 
tions ow which an Aſſumpſit may be grounded: 1 A debt peecevent s 2 


anything, 0 — 1 0 A mange 1 a 


h ta the Homiſer 3 a 
gran oa bon (who is a ſtra er unto. 12 01 a ze, who 
it bande be he ſhall have an eis a preſent 
The firſt Lk the. Aiſumpſit 
laid to p Nel 71 > 1, e. ONe A. it is 

| ewed in the Declaration, in facto, A. ſuch a 
andlf he ban not un fuch Leaſe, then there cannot be an a- 


tion to pꝛocure it: Foꝛ, Ex nihilo, nihil fir. Secondly, 7 


Payne's} | 
Caſe. 5 | 205 | 


tian is, That A. was poſſeſſed of a Leaſe fo2 years, to be ended and 
determined in An. 1606. without ſhewing any — of it; and al- 
though that Leaſe be but matter of Convepance and inducement, yet; 
becauſe it is the ground of the Action, it ought tobe — and fi ﬀt- 
ciently ſet fozth, Thirdly, the Leaſe to d, is laid to be 
made by a College in Cambrid is not d fo2 what term of 
years, i. e. fi 21 years 02 under; fa if it be above, then ſuch Leaſe is 
void. Fourthlp, It is not laid in the Declaration, that the Leale 
was by wziting, and then void; fo2 a Callege cannot make a Leaſe 
without witing ; 11 ſhall be intended it 74 made without Deed, 
becauſe it is not laid to be —— Deed: As 7 Corporation makes a 
Leaſe fo? life, and afterwar Ds granted tf the Re — — years, he 
Thar will entitle himſelf to the ſald Reverſion, ſayin 22 
— 38 "rp FRG —— by Deed, EE Leaſe fo2 115 
nveyance 5 
Declarations the Leaſe to be aflured was in eſſe, and — con- 


tinuance at 
in eſſe, at the time of the pzomt 


lift lets my een, ren 
on fo2 the Rent, but J my ſelf. 
was Caſe of one Crewe, J 
th nes — FE — to 
ſervant. make not J. S. 

but his rvant nt hall — Action upon the przomile 3 = 
eB dn ded cotlateral matter, by which the pzonnle ig 
—— vet the ſame doth not amend the matter; fo2 if the Decla- 
Us 61 6 le oped wel the Defenvant — ->< by LE. 

10 
D betwi them, £ l in ſatisfaction of the ſaid T 


25 Eliz. 
af- Crew's Caſe. 


rt 
5 pep net to the e a ſum, and make two 
oy —— without ſpeaking — ng 
2 195 ſuch Accowd, and it was 
round 8 5 = a ob ct gr _—_— it ſtay the m or 
ex cio, ent: 
Ber tie ME Lenden an Action upon the 


Caſe, and declared generally upon the Aſumpſit, Pro diverſis rebus vo- 
cat. Carpenters wares, & pro diverſis laboribus per nerent. at the in- 
ſtance of the Defendant, in arte lignaria, &c. and holden good without 
any particulars. Jt was adjourned, 


Mich. 29 Eliz. In the Exchequer-Charhber. 
CCLVI. Payne's Caſe. 


Writ of Error was ht by Payne, Treaſurer of the Reeows 3 Len. 144. 
of the King's - Bench, Exchequer- Chamber, upon a Jubgment 
given in the Court of Exchequer, upon an aft of a Le ſe fo2 
pears, bp the. by the Earl of Oxford, to the Queen: One Erroꝛ is alligned, 
the iſſue was joined upon intruſion, in taking of the 
profits, and ny —— — ym men he in iſſue; Jury pave] found. —— 
guilty of inte but have ſald nothing of the . the moors, 
nd (0 RR not fully meet with the iſſue: 
matter of the Caſe was upon this point; The — ration - 


the Aſſignment to the Queen was 16 Maii, the Jntrufion, 17 Mai, the 


206 


Payne's 5 
Caſe. 


_ \ 


Sir Moile 


Inrollment of the Deed of Aſſignment the 18. of May. So it appea- 


F02 the en isa Cozpozation of State, of ſuch pzerogative and ex- 
cellency, that ſhe cannot give o2 take intereſt in any Lands without 
matter of Recoꝛd, and this Leaſe is a Chattel Real, 


of Land, rendzing Rent, with clauſe, That if the Kent be behind, 


that the Leaſe ſhall ceaſe if the Rent be not patd, it was agreed here 

| in 11 — Caſe, That the Leſlee — — his po lon, 
FinchesCaſe. hall not be accounted an intruder befoze Office thereot found; but he 
il be accountant to the wofits, as Bailiff of his own 

, But here we are charged wecy 2 Jt been doub · 

ted, it perſonal things be in the King without Dffice, 27 H. 6. but now 
IEEE 3 18: 4S 35 E. 3. Br. — — - The — Wt the 

e pur ut 

iure, and ſo 00 al ys tran s 1H. 7. 17. 


— 7. 1. 39 H. 6. 26. And here it appeareth upon Recoꝛd, that this 


eed ol 

Weſtminſter : and to that we ſay, That 
nis, & fic non juridicus, and ſo no Court e then holden, and then the 

ſaid Deed was not delivered in Court of Recoꝛd, and then not 
Judge but as a p2tvate perſon, al it wa 
Queen: But in 3 H. s. there is ſome opinion, 
delivered in Court to one of the Barons, oꝛ be 
offers, that then it is a Reco, Atkinſon con⸗ 
firſt Exception; Jt is to be known That in everp 
; where a contempt 18 laid to the charge of the Defendant; he 
ought firſt to excuſe oꝛ clear the contempt : and therefoze here, the Ex- 
ordium of the Plea is, Quoad venire vi & armis, & quicquid eſt in contemp- 
tum dominæ Reginæ, nec non de tota ulteriore tranſgreſſione & contemptu per 
ipſos fieri ſuppoſit. ipſe in nullo eſt inde culpabilis: and afterwards plead o- 
ver; and ſo it is in an Action oftreſpaſs: and alſo upon the Statute of 


8 H. 6. of Foꝛcible ; and here the iſſue upon the contempt follows 
the other iſſue: fo2 if the one iſſue be found againſt the Defendant, ſo 
alſo is the other. Us That a Cowozation 


lhereloze the 


der ut the Bern 9e 4 


to the other point, I grant, 
cannot take, oꝛ ſpeak without waiting 2 And the King being the Coz- 
pozation.of Cozpozations, and the chief of Copozations, and who 
makes allCozpozations, cannot take without awating ofas high a na- 
ture: (ſcil.) Kecozd. And we have a Reco here, (as it is granted of 
the other ſide) being inrolled the 18. of May, which was delivered the 16. 
of May; and then Payne, upon the whole matter, was the i7.of May an 
intruder, by relation of the Deed to the time of the firſt delivery; And 
an intruder by his entry cannot gain any thing out of the Queen; and 
amation upon the intruſion 1s, diverſis diebus, & vicibus 
intruſit : although it be but one continued poſſeſſion; and thexefoze at e- 
inſtant, during | he is an intruder : As unto the de- 
gnment upon the day of the Aſcention, which 
ts not dies juridicus, the ſame is not material, as is 12 E. 4. 8. by Pigot: 
Jfthe dayofthe Retozn of a Writ, i. e. quarto die falls out in die Domini- 
ca, pet it is god enough, although no Court can then be holden, but 
the yoo and the Plea is not diſcontinued; And this delivery 
of the Deedof Alignment, mi bt be out of Term, and therefo2e at a- 
ny day chic the Term, which1s not dies juridicus, but contrary, of a 
ing which is neceſſarily to be done within the Term: as in the — 
= een 


Beale _ Lan ey s, 
Caſe. mo * 
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between Fiſh and Broket, of Proclamations made upon a Fi 

man may acknowledge a Re mance, Ma ive up to a Cone: hy L 

the time of Tacation, &c. Tanfield: Ag to the intereft, the inrolment 

hath relation, but not as to — ofits. fo Payne cannot be an in⸗ 

truder, the 17 of May by by tinyrelation, Þ Popham, the Queens Attoz 

When an tnfounation upon intruſion and taking of the pofits 8 
xy; and if 1 


here erhibited, nt 

e dim, as 1 25 enerp is an ini 0 

Dew a cknowteaged, and deliver Mt, 18.3 Ke 
ougd it be unt ene, EE t 


rt, 92 in Court: Man intoꝛmation dye 
— . —.— 
koꝛ the —. — 


B tranſgreſlione, & cont: | 
Ao LED eke at at any.t tn! Rein 
well enough ra ment; 04 Fa 111 


ic 1 18 Maii. 


Egeron toꝛ 


rant the Judgment given upon teich 2 Dol 
ſuffictent to "mat ent. this 1 3 ae if 
gwer to the title of the Queen,b ut tra 


15 1 Ba A or ut 
ae "the fame! 


Eu aichelndd: RN 1 5 
as appears in many Memora 


there 19 not any Kecaup tapiave Re n 


UW 2 57 07 
truſion, is inerulion 5 a0 been gn 
dence, Sed ro net loca 111 it 165 N Tr ; 213 . 
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* 


Trin. 29 Eliz. In the Common Pleas. Int. Hil. Rot. 1544. 
CCLVII. Beale and Langley's Caſe. 


ohn Beale was Plaintiff in a Replevin, againſf Robert Langley ano 
Roger Hill: The Caſe was, That Henry, Earl of Arundel was lei- 
ſed ofthe Manoꝛ of Bury in his Demeſn as of Fee, the place 
in which, was parcel demiled and demiſeable, accozding to the cu⸗ 
ſtome of the a by Copy in Fee kot Langley was a Co- 
piholder in Fee, Xc. and the d Earl ſo ſeiſed, enfeoffed divers per. 
ns of d Manoꝛ unto the uſe of himlelf fo2 life, and afterwards 
to the uſe of the Loꝛd Lumley, and Elizabeth his wife, of the 
ſaid Earl, and the heirs of their two bodies bego 
Leaſe ofthe ſatd Cuſtomary lands by Jndenture unto the Plaintiff fo: 
100 years ; and the queſtion was, by this Leaſe, the lands be ſo (e- 
the Cop is extin: Walmeſly tok ex⸗ 
That the cuſtome 
Cuſtoma 


* 


© 
the 


andthe „und the heirs of the father, ſo as this Eftate is not 
wi purpoſe | 
= Where one entitled himſelf 


rte accrue by that cuſtome, which did not extend, but where 
the wife is a Coptholder at the marriage; and a-cuſtome ſhall be in 
. taken ſtrictly, and ſhall not be extended beyond the wozds 
of it. And as to the matter in Law, he ſaid, That by this Leaſe, the 
cuſtome was gone, and then by c uence, the cuſtomary Tenancy, 
as to that land is determined; fo2 the-Eſtate of the Copthotder is, 
Secundum conſuetudinem Manerii, ad voluntatem Dom. And now by the 
'Leaſe, Langley cannot hold, Secundum conſuetudinem Manerii; oy ow 
the ſervicesreſerved upon the Copy, and the advantages of Claſte, 
andother foxfeitures, are extinct ; ſo that it notwithſtanding the Leaſe, 
the cuſtomary intereſt ſhould endure, then ſuch a Copiholder ſhould hold 
S land, Diſcharged of all ſervices, &c. in better Cſtate than any 
reeholder at the Common Law, and becauſe the ſervices in Law are 
diſcharge,and cannot be recovered,fo? that cauſe the cuſton:ary — | 
| | 


' 


Ruſſel and Broker's 2 
Caſe. 
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is determined: F02 the Caſe is, 7 E. 4. 19. byDanby, That the Copt- 
holder ſhall have remedy agatnſt his it ye put him out, fo2 he 
payes a Fine when he enters; but here, during this Leaſe, no Fine 
can be paid upon any deſcent, &c. and the Fine is the cauſe, fo2 which 
the Coptholver ſhall maintain his poſſeſſion again the Lam: But 
here no deſcent 02 ſurrender can be pꝛeſented; — there is not any 
Tenant who can da it? See 21 E. 4.80. by Brian, As long as the Copt- 
holder payeth unto the Lo2d the cuſtoms and ſervices, Jt the Loꝛd put- 
teth him out, 3 ſhall have an Action of Treſpaſs : 42 E. 3. 25. Tf the 
Coptholder will 
he reſembled this Caſe, to the caſe e the King grants lands, pro- 
bis hominibus de D. the ſame is a god Gant, and that onely in re: 
ſpect of the Rent, and — the rearon ofthat, it is a gd Coꝛpoꝛation: 
ut if the King releaſeth the Rent, the Cozpozation is diſſolved, and 

the Gꝛant is become void: Fenner, Serjeant, contrary; and he ſatd, 
That by this Leale, betng the ac of the Lo 12 the cuffomar 
intereſt is not determined, &c. And the whole Court was of clear o 4 
nion with Fenner, That the Copthold did remain, foz otherwiſe. * 
ſuch pꝛactices of the 5 all the Coptholders in England might be 
defeated ; and ik any pꝛeſudice be grown to ye Lozd by this ac, it is of 

is own doing, and againf> his own ac he ſhall not be relieved + 

p Periam, Juſtice, The Loꝛd by his act, i.e. the — — ſe, 
hath deſtroyed his ww, and loſt the ſervices,astothisland: And 
Windham, Juſtice ſatd, That the Lozd himlelt had deſtroyed the cuſtome 
as to the ſervices, but notasto the cuſtomary intereſt ofthe Tenant ; 
but the Lozd Anderſon was of opinion, That the Rents and ſervices 
do remain; and ik the Copiholder, after ſuchLeaſecommittethTUaſee, 
that it is a foxtetture to the Loꝛd; and that will fall in evidence upon 
a trial, although uch Waſte cannot be found by an owdinary peeſent- 
ment: and the tame Law which alloweth the Coptholder his Copthold 
intereſt agatnſt this Leaſe, will allow unto the Nan Rents and 
ſervices: and he ſaid, That the Lo ſhall have the Rents and ſervt- 
ces, and not the Leſlee, Quod mirum, agatnft his own Leaſe ; See 
33 Eliz. between Murrel and Smith now repoꝛted by the Loꝛd Coke in his 
4 Report. fol. 20. 2 


Tris. 29 Eliz. In the Cotnmon Pleas. 


CCLVIII. Ruſſel and Broker's Caſe. 


R bꝛought Treſpaſs againſt Broker, fo2 cutting down of four 3 Let. 218. 


Dakes. The Defendant pleaded, That the place where, &c. and 
that he is ſeiſed ofa eſſuage in D. And that he, and all thoſe whoſe 
Eſtate he hath, & c. Habere conſuerunt rationabile eſtoverium ſuum, fo2 
fuel, ad libitum ſuum capiendum in boſcis, ſubboſcis, & arboribus, ibidem 
creſcentibus : and thats in quolibet 2 anni, but in fawning time; 
The Plaintiff by Replication, ſaiy, That the place where, is within 
the Fozreſt of, &c. and that the Defendant, and all thoſe whoſe E⸗ 
ſtate, &c. Habere conſueverunt rationabile eſtoverium ſuum de boſcis, &c. 


not do his ſervices, L ſhall ſeize the lands: And Dyer 100. 


1 Cro. 33. 


per liberationem Forreſtarii, vel ejus Deputati, prout boſcus pati poteſt, & 


non ad exigentiam petentis: And upon that Replication, the Defendant 
did demur in Law: and the opinion of the whole Court was, That 

udgment ſhould be given againſt the Jlaintiff; fo2 if he ſhould ouſt 
the Defendant of his p2eſcription by the Lawof the Forreſt, he ought 
to have pleaded the Law of the Foꝛreſt in ſuch caſe; viz. Lex Forreſtz 
eſt, &c. to the Law of the Fozreſt is not the common —＋ of the Land, 
and we are not bound to take notice of it, but it ought to be pleaded, 
02 otherwiſe the Plaintiff ought to have 5 e _eſcription — 
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In the 1 
Pleas. | 


Poph. 158. 
2 Cro. 637, 
679. 


the Court would no 


the Defendant, ghee are two pꝛeſcriptions; one pleaded by the De- 
fendangby way of Bar, the other ſet fo;th by the Plaintiſt in his Replt- 
cation without any traverſe of that with is alledged in the Bar, which 
cannot be good; but if the Plaintiff had ſhewed in his Replication, 
Lex Forreſtæ talis eſt, &c. then the pꝛeſcription of the Detendant had 
been anſwered without any moꝛe; fo2none can preſcribe againſt a Sta- 
tute. Exception was taken to the Bar, becauſe the Defendant had 
juſtified the cutting down of Oaks, without alledging, that there was 
not any underwood, but the Exception was not allowed; fo2 he hath 
chotce, ad libitum ſuum. Another Exception was taken, becauſe he 
hath not ſhewed; that at the time of the cutting, it was not fawning 
time; fo2 at thefawning time his pꝛeſcription did not extend to it and 
that was hoiven a good material exception; but becauſe the Plaintiff 
had replied; and —_ this Replication, the Defenvant demurred ; 
rele rode War, but gave Judgment upon the 
Replication againſt the till. 


CCLIX. Mich. 29 Eliz. In the Common-Pleas. 


... b | | 
A Black ⸗Smith of South-Mims, in the County of Middleſex, took a 
Bond ot another Black-Smithofthe ſame Town, that he ſhould 
not ererciſe his Trade '02-Art of a Black-Smith within the ſame 


Town, no! within a certain p2ecine of it —— upon that Obligation, 


Owen 143. 
2 Cro. 596. 


Ante 34. 


the Dbligee bꝛought an Action ol Debt in the Common-Pleas, depending 
which, the Obligoꝛ complataed to 23 of Peace of the ſaid 
County upon the matter againſt the Dbligee, upon which the matter 
being tound by examination, the Juſtices committed the Obligee to 
pꝛiſon, and now, upon the whole matter, Puckering, Serjeant, pꝛaved 
a Habeas Corpus fo the ſaid Obligee to the Sheriff of Middleſex, and it 
was granted: and Fleetwood, Recower of London, being at the Bar, 
the Court told —— of this matter, That by the Laws, Juſtices 
of Peace have not Co ce of ſuch offences, no2 could meddle with 
them koꝛ their power is limited by their commiſſton and the Statutes; 
and the Recoꝛder did much relye upon the opinion of Hull, 2 Ul. 5.5. 
But by the clear opinion of the whole Court, although this Court, 
— high Court, might — uch offences appearing befo2e them 
on Keco2d, yet it did not follow. That the Juſfices of Peace might fo 
do: But as tothe Bond, the Court was clear of opinion, that it was 
void beeauſe it was againſt Law. en | 


CCLX. Trir. 29 Eliz. In the Common Pleas. 


A Juſticies iſſued fo2th to the Sheriff ofH.fo2 the Debt of4ol.and the 
Plea was determined befoze the Under ⸗Sheriſt in the abſence of 
the Sheriff, and it was nom moved by Puckering, Serjeant, If a Wric 
of Error, 024 Writ of falſe Judgment did lie in that Caſe: And firſk, 
the opinion of the Juſtices was, That the Sheriff himſelk in his perſon 
ought to hold Plea of a Juſticies; and i he maketh a Pꝛecept o2 De: 
ation to another, the ſamets meerly void: 34 H. 6. 48. And ſee the 
d Caſe abꝛidged; Fitz. Bar. 161. and it was ſatd, That a juſticies is 
not an Daiginal writ, but a Commiſſion to the Sheriff, to hold Plea, 
ultra 40s. and upon a Judgment given upon a Juſticies, a Writ of falſe 
Judgment lieth, and not a Writ of Error: See fo that, 7 E. 4. 23. 
And it was the opinion of Anderſon, chief Juſtice, That ſuch Judg⸗ 
ment is utterly votd, and Coram non Judice. | 


Trin. 


Hamper's 8 ; Moulton's 8 — 
Caſe. Caſe. Caſe. 


” 7 


CCLXI. Trin. 29 Elis. In the Common - Pleas. 


Feoffees releaſe unto the Leſſee and his N notice of the **+* 


notice of the Uſe, the ſame is to the uſe of the Diſleiſo2, = that 


Hill. 31 Eliz. In the King's-Bench. 
CCLXII. Hamper's Caſs. 7 


H was indicted upon the Statute of 5 Eliz. of Perjury, and 1 cr. 247. 
in the body of the Jndictment, The Reco2d was, That he, Falſa z Len. 230. 
deceptive depoſuit; whereas the Statute is, Wilfully ; and although in 
the percloſe of the Jndicment, the concluſion is, Et ſic commiſit volun- 
tarium perjurium: Pet the opinion of the Court was, that the ſame 
doth not help the matter; and fo2 that cauſe, the —.— was diſchar⸗ 
ged: Foz, contra formam Statuti, will not help the „ 1102 ſuppl 
it; and pet it was moved and urged, That contra formam Statuti wou 
help it; and it was holden in this Caſe, That if a witneſs doth depoſe 
apa hs pu, athoug 8 pre prev cane eh rb 
n 5 . · 
may be puniſhed at the King's fit. | 5 


Hil. 31 Eliz. In the King's-Betich. 
CCLXIII. Moulton's Caſe. 


N was moved by Coke, That one Robert Moulton, Tenant in tail, cco. 151. 
having iſſue two ſons, Robert and John, died ſetſed, and that Ro- 
bert his ſon and heir, levied a Fine thereof, and afterwards levied a- 
nother Fine, and died without iſſue; and John bꝛought two ſeveral 
Writs of Error to reverſe both the Fines; and the Tenant, to the 
Writ of Error, bzought upon the firſt Fine, pleaded the ſecond Fine 
in Bar of it; and in Bar upon a Writ of Error b _ the (e- 
cond Fine, he pleaded the firſt Fine; and the Court adviſed him to 
plead, That the Fine pleaded in Bar was erroneous: 7 H..4. 107. where, 
1 to annul an Outlawty, his perſon ſhall not be diſabled by any 
tlawry. 7 


rin. 30 Eliz. In the Common - Pleas. 
CCLXIV. Broccus's Caſe. 
B Loꝛd of a Yanoz, covenanted with his Copiholder, to al- 1 roll. 413. 


Copthold, and the Copiholder in conſideration of the ſame perlozmed, + Cale, 
DD covenant to pa luc F ſum, And it was the opittion of the whole K. K.. 
Court, That the Coptholder ts not tied to pay the mone the 


pa P 
Aſſurance made, and the Covenant perfbumed: But if the woꝛds had 
s 2 


been 


ſure to him and his heirs, the Freehold and Inheritance of the Pordage ver- 


; p W 


* — — — 


_—_— — — 1 . 


yg ſParrrdge' egen and cr 


been in conſideration of the ſaid Covenant to be perfozmed, he 
had been bound to pay the money preſently, and he ſhou have is re- 
medy by Covenant. 


Trin. 30 Eliz. In the King s-Bench. 
CCLXV. Foſter's Caſe. 


N. It oy. out any — nby the whole Court in this Caſe, 
in D 78 I the Defendants 
lum, veyon bat A. Tefator w was —— in a Recognizance, in ſuch a 


thep have not not any ing in their hands; That it 
4 a god CD Earn to ſay, T ecogniʒance was entred into 


. -; perfozmance of Covenants pbk in certain Indentures, of 


ovenants none are yet bzoken. 
Trin. 30 Eliz. In the King's-Bench. 
CCEXVI. partridge : Caſe. 


ES againſt . in which Caſe, I 
_ That a man 1 

e in one year, me =E 

agna Charta, NP 

* 2 Ree Nog 2. —1— = 

fame, Book of Entries, 
2 the want 4-3 a Tundrel and Pillor "oa a gad 
N 1 whtch Coke denied. An it was far- 
t if a general pardon be granted with ge⸗ 
will take tage of the ſame, ought 
e is not any perſon excepted 4,02 4 
no 


reaſon ! ed, an te part is atraigned o 
We a Ba 1 TEE the par n; 1 8 
2 Eteaton it. was agreed 

4 Cher t ny a 2 Warranto, It 1s not ſultttent fo2 
fuch a Subject lawfall intereſt to 


r to 
hold a Leet, without making Title to 3 the Writ fg, Quo 
And atterwarvs Judgment was given to2 


Queen, 


Trin. 30 Eliz. In the King's-Bench. 
CCLXVII. Wiggen and Arſcot's Caſe. 


| [2 a 3 ent ſtirmiſe miſe was; That the 1 1 5 ol Statutes 


ſued in F ane T kur Tries, whereas in Ruth, fo nor beg. 
ding ol rhe Statute of bn bib — © as depꝛi⸗ 


ved, ipſo facto, and ſo * * not Parſon: Gawd 
paved a Prohibition; to2 he ſaid, that the lire was was — aud ff 


_—_— 


Winter and 8 1 FR and a” 


Caſe. Caſe 
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cient: : Foꝛ the Queſtion is, Parſon, 02 not Parſon ? and that ſhall 
be tried here by the Common Law. And J do not know that it 
ever been ruled here to the contrary befoze; Clench, Jute It 

not been ruled to the contrary; 5 et becauſe great inconvenience may 
ariſe upon the admitting of it, The Court hath taken oꝛder, That no 
Prohibition ſhall be 7 pon ſuch a ſurmile, without great pꝛoba⸗ 
bility of the truth of the ſurmiſe : There a Prohibition ig awarded up- 
on ſuch a ſurmiſe, the party needs not to =_ * ſurmiſe aàccoz- 
ding to the Statute of 2 E. 6. cap. 13. fo2 this ſurmiſe is conceived u — 
on a cauſe of later time, ſince the ſaid Statute, and was not any c 

to have a Prohibition at the time of the ſata Statute, 


Trin. 31 Eliz, In the King's-Bench. Rot. 7 59. 
 CCLXVIIL Winter and Loveday's Caſe. 


15 an Action of Covenant by Winter againſt Loveday; Jt was found 
by ſpecial Uerdic, That Winter, by Deed indented Mortgaged to 
Loveday, a certain Leaſe boek condition to pay 400 l. to Loveday at a 
day certain, at the ch is Lea wie a Church; and upon Uch payment; 


Loveda 


a 
ene Cornwall — 1 ent unto Lereler d to know if — 


= content, and he came there, and 


ſome 6ontention did 
between Winter and Len foꝛ certain Writ T8, 45 which 7 cout : 


to carrpto = 


1 97 =—_T 
could not 


Cornwal- 


Trin. 30 Eliz, In the King's-Bench. 
CCLAIX. Ordway and Parrot's Caſe. 


O y bꝛought a Scire facias againſt Parrot and Hallſey, who were 
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Caſe. Caſe. 


« Cro. 279. 
2 Cro. 48 3. 
& 620. 


2 


t Cro. 217. 


rin. 30 Eliz. In the King s-Bench. 
CCLXX. Coniers and Holland's Caſe. 


12 an Action upon the Caſe upon Aſſumpſit, by Coniers againſt Holland, 
The Defendant pleaded, That after the pꝛomiſe, that the Plaintiff 

D = 7 him of it: And by Wray, chief Juſtice, Jt is a god 

lea, and lo it hath been often ruled, and it was late the Caſe of 
the Lo2d chief Baron, againſt whom in ſuch an Acton, ſuch a Plea 
was pleaded, and he moved us to declare our opinions in Serjeant's- 
Inn: and there, by the greater opinion, it was holden to be a god Plea ; 
fo2 which cauſe, The Court ſaid to Buckley, who moved the Taſe, That 
the Plea is god, and Judgment was entred accoꝛdingliy. 


Mich. 33 Eliz. In the Common-Pleas. 
CCLXXI. Richmond and Butcher's Caſe. 


12 a Replevin, the Caſe was this; A man made a Leaſe foz years, 
4 reſerving Rent to the Leſfloz, his Erecutozs and Aſſigns, where 
the Leſſoꝛ a Fee-ſimple in the Lands; it was holden by the Court, 

hat the t ſhould go to the * notwithſtanding the ſpectal Re- 
ſervation, becauſe the wozds of the Reſervation are, During the 
term, and the other woꝛds, To his Executoꝛs and Alligns, ſhall be 
votd, and then the Rent ſhall go with the Reverſion to the heir, which 
ſee, 27H. 8. 19. op Awdley: And it was ſatd by ſome, That a Rent 
eſerved during the term ſhall go to the heir with the Reberüon: and 


ir 
12 E. 4. was cited, where a Kent reſerved to the Leſſoꝛ and his Al- 


ſigns, ſhould not go tothe heir; and that theſe woꝛds, During the term, 
did not mend the matter; foꝛ the Leſſoꝛ might well overlive 7 term. 

hat the 
Executoꝛs ſhould not have the Rent, fo2 they have not the Reverſion ; 
but if the Leſſoꝛ grants over the reverſion, the G2zantee ſhall have the 
Rent. And afterwards Judgment was given againſt the Plaintiff; 
fo2 it was in a Replevin, and Judgment was given fo2 the Avowant, 


"PI 


who was heir to the Leſſoꝛ. 


CCLXXII. Mich. 30 Eliz. In the Common - Pleas. 


N an Action of Treſpaſs bꝛought by a poꝛ woman foꝛ breaking of her 
1 Cloſe; ſhe declared of a Continuando of the Treſpaſs, by tir years 
and upon Nihil dicit pleaded, ſhe had Judgment to recover; upon which 
iſſued foꝛth a Writ of Enquiry of Damages; and now came the p2 
woman, and ſhewed to the Court, That the Jury had found to little 
Damages, i. e. but 10s. whereas the Land is wozth 4 1. per ann. and 
the Treſpaſs had continued by ſir years together, and p2ayed that the 


fatd Writ might not be received, and that the Court would grant her 


another Writ to have a Melius inquirendum of the damages, but the 
whole Court denied to grant any luch Writ, fo2 ſo there might be infi- 
nite enquiries: But ſometimes, at the Payer of the Oefendant, when 
erceſſive damages are found, oꝛ any misdemeanoꝛs alledged in the 
Plaintiff, pzocuring o2 uſing ſuch a Writ of Enquiry of damages, we 
uſe to relieve, the Defendant, by granting and iſſuing foxth of a new 
writ, but to the Plaintiff never, becauſe the ſuing fozth of the Wric 
is his own ad: And by Rhodes, Juſtice, The late Countels A augbl 
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Scrog's and GEES Fuller and Trimwell's 
Caſe. Caſe. 1 


bought a Writ of Dower, and had Judgment to recover; and the 
ſurmiſed that her husband died fetſed, and pꝛayed a Writ of Enquiry 
ok damages, and had it granted unto her; and becauſe to mal da⸗ 
mages were found, ſhe would have the ſatd Writ, and pꝛo⸗ 
cured a new writ, but ſhe cord not obtain it; and at laſt the was 
dꝛiben to being in the firſt Writ, and ſo it was done, 


Hill. 30 Eliz. In the King's Bench. 
CCLXXII. Scrog's and Griffin's Caſe. a 


FP? an Action upon the Caſe, upon a pꝛomiſe bysccogs, againſt Griffin; 
The Plaintiff declared, That whereas ſuch a day, one Brown and 
another, din rim foz-a wäger, from Saint-John-Streer, tg High-gate, 
That he ot the ſafd two, that firſf got thither, and came again, chould 
have 51. which wager, the lain Brown did win; and whereas after the 
ſaid match lo perkoꝛmed, the ſaid Plaintiff affirmed, that there was 
deceit and covin in the perfozmance of the lald match, upon which the 
Defendant, in conſideration of twelve pence, to him delivered by the 
Plaintiff, pꝛomiſed, that if the Plaintitfcan pꝛove, that any deceit oz 
covin was uſed, 92 pꝛactiſed in the perfozmance ofthe laid match, that 
then upon requeſt, he ſhould pay to the Plaintiff 51. And upon Non AC — 
ſumpſit pleaded, it was found foꝛ the Platntiff, and it was moved b : 
Foſter, in arreft of Judgment, That here is not any requeſt ſet 

in the Declaration: and alſo, that this deceit is enquired of in Lon- 
don, whereas it 1 to be in Middleſex where the Race was run: and 
it was agreed by all the Juſttces, That the pt ought tobe made in 
this Action, as in the common Caſes of voyages: and that requeſt 
now is but matter of contoꝛmity, and not ofneceſſity. Wray, Juſtice, 
It is clear, That always pwof ought to be as it is here; it not, that 
the matter be referred to a ſpectal pot, before a perfoncertain. And as 
to the trial, The decett is not in iſſue, but onely the pzomiſe ; and 
therefo2e the iſſue is well tried in London: Alfo this Acton here in- 
cludes p2wf and requeſt : foꝛ there cannot be made anyother poof, and 
the poof is the effect; fo2 which cauſe he concluded, that Judgment 
ſhould be entred fo2 the Plaintiff, which was done accozdingly, 


Paſch. 29 Eliz. In the Common Pleas. 


CCLXXIV. Fuller and Trimwell's Caſe. 


| 12 Replevin by Fuller, againſt Trimwell, who made F ay 1 Roll 46. 


Bailiff to one houſe fo2 damage fefance, The Jlaintiff in 
the Conuſance ſhewed, That one A. T. did pꝛetend right to the land 
where, &c. and the Defendant, in the right of the ſaid A. T. took 
cattel, &c. Abſque hoc, that he took them as Bailiff to the ſaid po 
upon which the Oefendant did demur in Law; and it was argued by 


'Shuttleworth, Serjeant, That the traverſe. is not god, which fee, 


26 H. 8. 8. 5H. 7. 2. Mot his Batliff; but if the truth of the Caſe be 
ſo, he may plead of his own wꝛong, without ſuch cauſe, &c. And ſee 
alſo, 28 H. 6. 4. The Commandment is not traverſeable, but in ſpe⸗ 
cial Caſes, where the Commandment determines the intereſt of the 
other party, which ſee, 13 H. 7. 12, 13. in the Caſeof the Earl of — Antea 196. 


folk in Treſpaſs, the Defendant pleaded. That befoze the tret- 


aſs, the Plaintiff was ſeiſed, and thereof enfeoffed one B. by whoſe 
5 te — he entred, to which the Plaintiff ſaid, That after 


the Feaſkment, and before the treſpaſs, the ſaid Þ. eaſedto the Platn- 
3 
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Humphreſton's 
216 Caſe. ; 


tiff, to hold at will, Abſque hoc, that the ſaid B. did command him; 
and that was holden a god traverſe; fo; the commandment deter- 
mines that Leaſe at will; and fn the pꝛincipal Caſe, all the Juſfices 
were of clear opinion, That the traverſe is god; and they all ſaid, 
That the Cuſtos Brevium had ſhewed to them many pꝛeſidents thereof, 
See 15 H. 7. 17. and ſee alſo, 7 H. 4. 101, 102. In treſpaſs fo2 taking 
ok cattel, the Defendant did 25 as ſervant to ſuch a one fo2 Rent 
arrere, due to his Paſter ; The Plaintiff, Replicando ſaid, That the 
Defendant was not Bailitf at the time of the taking, where tt is ſaid 
by Gaſcoigne, That it the Defendant takes the cattel, clatming p2o- 
perty, as a Herior due to himſelf, although that afrerwards the Lon 
agrees to the diſtreſs, as taken fo2 Rent arrere; yet he cannot be 
ſaid His Batliff at the time of the diſtreſs, which was granted by 
Rhodes, Periam and Windham : and as to that which hath been objeced, 
That if this traverſe be allowed, the meaning of L rty ſhall be 
dawn in queſtion ; i. e. the meaning of him took the cattel, the 
ſame ts not any miſchief, fo2 ſo it is in other caſes ; as in the caſe of 
Becaption, See 9 H. 6. 1. 45 E. 3, 4 


Paſch. 16 Eliz. In the King's Bench. 
CCLXXV. Humphreſton's Caſe. 


More 103. Nan Ejectione firmæ, Jt was found by ſpecial Uerdia, That W. Hum- 
1 Anderſ.qo. I phreſton ſeiſed of the Manoꝛ of Humphreſton, ſuffered a common 
_ 337- Recoveryto be had thereof by Kinnerſley and Fowk inthe Writ of Entry 
S:y. 292 In the poſt, to the intent that they ſhould make an Eſtate to the ſaid . 
Humphreſton, and Elionar his wife fo2 their lives, the remainder, Se- 

niori puero dicti W. and to the heirs of the bovy dicti ſenioris puer i legi- 

time procreat. the remainder to the heirs of the body of the ſaid W. 
Humphreſton, with divers remainders over. And afterwards the Re- 
coverers, in December following, by Jndenture made an Eſtate acco2- 

dingly, and made Livery to W. Humphreſton and his wife; and after: 

wards, in November, 2 E. 6. by Jndenture between the ſaid W. Hum- 

phreſton of the one party, and Kinnerſley on the other part, The ſad 

W. Humphreſton did covenant with the ſaid Kinnerſley, to do all ſuch 

lawfull and reaſonable things fo to aſſure the ſatd lands unto the uſe 

of the laid W. Humphreſton and Elionar his wife fo2 their lives, 

and afterwards, to the uſe of the eldeſt child of the body of the 

ſaid W. Humphreſton —— begotten, and to the heirs of the 
body of the ſaid eldeſt child of the body of the ſaid W. Humphreſton; 

and after to divers other uſes over; and afterwards, Ter. Paſch. 

2 E. 6. W. Humphreſton and Elionar his wife, levyed a Fine of the 

ſaid land to C. and B. in Fee, tothe uſe of the ſaid Jndenture ; Elionar 

died, W. Humphreſton married another wife, and had iſſue a daughter, 

named Frances, and afterwards had tſſue a ſon, named William, and 

died, William the con, being o + + age of ſir years, entred into 

the lands, and leaſed the ſame to laintifffo2 years, who being 

ected by the Defendant, bꝛought the Ejecione firmæ: And thts ſpeci⸗ 

al Uerdic, And the points moved upon it were argued by Ackins, 
Phetiplace, Fenner, Fleetwood, Plowden and Bromley, and afterwards 

this Caſe was argued by the Juſtices : And Gawdy, puiſne Juſtice con- 

ceived, That Judgment ought to be given fo2 1 intiff: Firſt, 

e conceived, that this Leaſe fo2 years made by the Infant, without 


eed and without Rent reſerved is not void; fo as every ſtranger 

1 hall take advantage of it, but onely voidable; fo2 an Infant may 
make a Bond, and a Contract fo2 his commodity and p2ofit, and 

the ſame ſhall bind him; as fo2 his meat and d2ink, apparel, &c. Bur 
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not any Senior puer alive at the time. And as to the (puer) he 
held, that it did extend to both Sexes indiſferently; and becaule it is 
tfull what Ser the father intended, we are to conſtrue the ſame 
upon the circumſtances, which appear upon the parts of the Jnden- 
tures: and here it appeare q on the Jndenture, that he hath er⸗ 
lained his mind, (ſcil.) Eldeff child, be it Male oꝛ > Female: As if J 
babe two ſons, named J. and Jdeviſe my lands, oꝛ limit a remaind 
ra mpſon, the Law ſhall confirue this Deviſe to ertendto mypoure. 
ge r on, 93 without — oꝛ limitation my eldeſt ſon ſhould have it. 
oy, - 1 fon Vr 8. ons, = —— — — 7 
n my 2 
And he conceived, That the Eſtate tail is executed defeaſiable in W. 
Humphreſton, upon iſſue afterwards had; and that the ſhould 
have the lands, and not the ſon; and if the Fine y the re- 
mainder in abeyance limited to the eldeſt child, then the fam eldeff 
cyild ſhall have it, de novo, by the later conveyance. And as to the 
arranty of the Fine, becaule the poſſeſſion of the Conuſees is remo- 
ved by the Statuteof 27 H. 8. to the d » ſhe ſhall not have the be⸗ 
nefit ol the TUarrantyas to but call Rebutt t as 22 Aſſ. 27. 
69. Where a F eoſfment in Fee is —_ Fa 8 — 
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this remainder in abeyance limited, Seniori puero, was not deſtroyed 
by the Fine, fo2 it is in the conſideration of the Law, and ſo pꝛeſerbed 
by the Law ; and therefoze a deſcent tn the time of vacation of an Ab- 
bat, ſhall not bind the ſucceſſoꝛ; and ſo where the party is beyond the 
ſeas; fo2 ſuch perſons and their eſtates, the Law pivilegeth and pꝛe⸗ 
ſerveth : So a remainder limited to the right heirs of J. S. And where 
the King ſeiſeth by reaſon of a TUard, and — ſuch ſeiſin of the 
King, a deſcent is caſt, the fame ſhall not bind him who hath right; 
fo2 he could not enter upon the poſſeſſton'of the _— and by the Sta- 
tute of 32 H. 8. A Recovery had againſt Tenant fo2 life, the remafn- 
det unto the right heirs of J. S. who is alive at the time of the Recove- 


ry, is not helped by the Statute of 32 H. 8. Foꝛ the wos of the Sta⸗ 


tute are, To whom the reverſion or remainder ſhall then. appertain: See 
11 R. 2. Fitz. Detin. 46. and ſa he concluded, becauſe that this remain⸗ 
der is in the cuſtody of the Law, and not in eſſe, it is 1 — 
ſerved and not deſtroyed by the Fine; and upon iſſue had, the remain⸗ 
der ſhall be executed, notwithſtanding the ſaiv act done b the father ; 
and without any entry to be made by the Conuſees ta raiſe the uſe, fo2 
the remainder limited, Seniori puero, neither was, no2 could be diſcon⸗ 
tinued: As to the 9 4 — point of ſe, viz. Doty: 
Seniori puero, ſhall bl Tis 
been cited out of Latine Authours, That this woꝛd (puer) ſhall be ta- 
ken fo2 the Male oꝛ Female; yet J conceive, That moze commonly, 
it ſhall be taken fo2 the Male than fo2 the Female, and we ought to 
judge accoꝛding to the intent of the parties, and not accoꝛding to the 
ſfrict ſignification of the woꝛd in Latine, eſpecially where it is doubt: 
full how it ſhall be expounded: 9 H. 7. 16, A. was bound in a Bond up- 
on condition to pay, decem libras auri puri; although there be not any 
ſuch phaſe in Latine, yet becauſe it appeareth ſo to be the meaning of 
e Obligee to have fine gold, it was ſa taken: 39 H. 6. 10. and 12. 
he wo2d (uterque) id eſt, quilibet pro parte ſua, Set the Bo: ſo it 
was lately adjudged in the Court of Common-Pleas, where thꝛee were 
bounden, Et eorum uterque, which was conſtrued to be, Quiliber, fo2 we 
ought always in conſtruction of Deeds, to have regard to the meaning 


ofthe 2 not to argue the aptneſs of the Latine woꝛd. And 


J conceive, That if a Leaſe be made fo? life, the remainder puero of 
J. S. who hath a ſon and a daughter, the ſon ſhall have the land, &c. fo2 
the moſt wozthy ſhall be pzeferred ; and therefoze, if a Freeman mar⸗ 
rieth a Netfe, ſhe is enfranchiſed fo2 ever, accoꝛding ta the opinion of 
Fitzherbert, which J hold to be god Law, fo2 the husband is the moꝛe 
woꝛthy: So if the Leaſe foꝛ life be made to J. S. the remainder to the 
right heirs of A. B. who hath iſſue thꝛee daughters, and dieth, the eldeſt 
ſhall have the remainder, and not the other with her, becauſe ſhe is the 
moꝛe woꝛthy; and fo a remainder upon an Cſtate to? life of lands in 
Gavelkind limited to the right heirs ct J. S. who hath iſſue two ſons, the 
eldeſt ſhall have it: So here in the pꝛincipal Caſe, (Pucr) ſhall be ex⸗ 
pounded ſon, becauſe he is the moze woꝛthy: But here are other cir⸗ 
cumſtances, which give occaſion of another conſtruction; fo2 this doubt⸗ 
full wozd (Puer) ts explained by the Engliſh Jndenture, which the ka⸗ 
ther, W. Humphreſton, cauſed to be made; [Unto the. uſe of the eldeſt 
Child] which is a gwd erpoſition of the foꝛmer Conveyance: and J 
am of opinion, that the {ſame ought to be meant of the daughter, fo2 
ſo ſoon as ſhe is boꝛn, the remainder veſts in her, and by the birth of 
the ſon after ſhall not be deveſted: Land is leaſed to A. fo2 life, the re- 
mainder to T. fon of A. who hath two ſons of the ſame name, the.el- 

deſt ſhall have it, becauſe the moꝛe wozthy; but, if afterwards the Oo- 

no2 declares his meaning to the contrary, the ſame ſhall ſfand, &c. 

And afterwards Judgment was given agatnſt the Plaintiſf, and that 


ſhould e the Lands. 
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CCLXXIX. Paſch. 16 Eliz. In the King's · Bench. 
12 an Action upon the Caſe, the intiif declared, That B. by bis 
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and the Plaintiff koꝛbom n s ſuit all the da 
of whole, tr were pat, and then to one AN n 
; but the opinion of the whole Court — againſt that; to2 they 
* is not like unto a Debt upon a Contract, 02 a Bill, where 
_ debt is to be paid at 74 — 4 ; lo here no debt is to be recove⸗ 
red but onely damages fo2 the debt; and thts default of payment is a 
wong, and therefoze the Action wilt well lie, and ſo it was adjudged. 


CCLXXX. Paſch. 16 Eliz. In the King s- Bench. 


A. Deviſed, that his lands ſhould deſcend to his ſon art be ano 1 Crs. 252 
That is wife ſhould take the pzofits thereof until e of Hob. 285. . 
his ſon, fo2 his education and b inging up, and we; e wife — eee 
another husband, and died full age of: the ont; and it was 8. . 7. 
_—_ opinion of Wray and mommy uſtices, That the ſe cond husband Fel. en ay- 
not have the pꝛoſits of the lands until the full age of the fon; eff & Chop- 
t nothin is deviſed to the wife but a confidence, and ſhe is as Guar- — age 
— 9N gig fo2 to help the Jnfant, which her death is determi- gs 264. 
and the ſame confidence cannot be tran edto the 
but but contrary, if he had deviſed the p2ofits of the land unto his wife 
[the age o of 44 Infant Lo baing him up and educate him, fo2 that 
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. CCLXXXI. Bawell and Lucas's Cafe. 


[2 a Replevin by Bawell againſt Lucas; Jt was agreed by all the Juitt- 
fe of a n lau ur the Demeans fo 85 95 10 if 
That t the reverſio 2 


n doth remain parcel of the 
by the Gant of the Panoz, doth not Cade PR — denne 


Vavaſor's 5 


222 2 | Caſe. 


of the Leſſee: And where a Yano! is granted by Feoffment unto ano- 
ther, and afterwards the Tenants attozn, the ſervices paſs by the Li⸗ 
very and not by any Oꝛant; and although in the firſt G2zant the Lef- 
ſee doth not attom, but a long time after, yet the Reverſion is not 
ſevered from the Manoꝛ; fozthe Attoꝛnment, as to that intent, ſhall 
have relation to the Livery to make the Reverſion to paſs from the 
time of the G2zant, but not to charge the Leſſee with Taſte :- and 
Dyer ſaid, That if a Feoffment in Fee be made of a Banoz, with an 
Advowſon appendant, and the Tenants do not attom, vet the Feof- 
fee ſhall have the Advowſon ; fo2 the Advowſon is appendant to the 
pꝛincipal part of the Panoz, (ſcil.) the Demeans, and cannot be ap⸗ 
pendant to the ſervices: and Dyer ſatd, That if A. maketh a Feoff- 
ment in Fee of a Panoz, part of which is in Leaſe fo2 years, Haben- 
dum to the Feoffee and his heirs, to the uſe of the Feoffee and his 
heirs upon condition that the Feoffee ſhall pay to the Feoffo2 within 
ten days, 1000 l. and if he fail, then to the uſe of the Feoffoz foz life; 
remainder to the uſe of his ſon in tatl, and the money is not paid, 

2 Leon. 265, the Leſſee attoꝛns after the ten days to the Feoffee;'the ſame is a god 
266. Attoꝛnment to raiſe fecondary uſes, although that - = firſt uſes did 
not take effed ; fo2 the condition is not annexed to the Eſtate of the 
Land but unto the uſe onely: and the meaning was, that the Feoft- 
ko ſhould never have _ the Inheritance: A Feoffment-is upon 
condition, that the Feoffee ſhall give the Land in tail to a ſtranger, 
who refuleth the gift, there the Feoffo2 may re-enter; but a Feoff- 
ment upon condition to enfeoff a ſtranger, o2 to grant a Rent-charge, 
if the ſtranger refuſeth, there the Fe (hall not re-enter, fo2 his in- 

tent was not, that the Land ſhould revert, &c. 
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CCLXXXII. Vavaſor's Caſe. 


; - i E Caſe was, That Nicholas Ellis ſeiſed of the Manoꝛ of Woodall, 
{eaſed the ſame to William Vavaſor and his wife, fo? the life of the 

- wife, the remainder to the right heirs of the husband: The husband 
made a Feoffment in Fee to the uſe of himſelf and his wife to2 their 
lives, the remainder to his right heirs, the husband died, the wife held 
in, and committed waſte in a Park, parcel of the Wanoz2; Jt was mo- 
ved, If the Writ of Waſte ſhall ſuppoſe that the wite holdeth in, Ex di- 
miſſione Nichol. Ellis, 02 Ex dimiſſione viri : and the opinion of all the Ju- 
ſfices was, That the Wric upon this matter ought to be general; viz. 
That ſhe hoios in, de hæreditate, J. S. hæredis, &c. without laping, ex 
dimiſſione hujus, vel illius, * ſhe is not in by the Leſſo2, noꝛ op the Feof: 
fees, but by the Statute of Uſes; and therefoze the Writ ſhall be, Ex 
hæreditate, &c. And alſo the opinion of the Juſtices was, That the 
wife in this caſe, is not remitted, but that ſhe is in accoꝛding to the 
foꝛm of the Feoffment: Dyer, The Formedon b2ought againſt Manures, 
rehearſed in the Wric, a Well and divers Conveyances, by reaſon of 
which, the Writ was of erceeding length ; and in ſuch caſes the Writ 
is gd pet if the Writ be general, it is ſufficient. Mote in this 
Cale, That the Plainticf aſſigned the waſte in deſtroying of Deer in 
the Park: And Mead, Serjeant, ſaid, That waſte cannot be aſſigned 
in the Deer, unleſs the Defendant Hath deſtroyed all the Deer, and 
of that opinion was Dyer: Manwood, If the Leſſee of a Pigeon houſe 
deſtroy all the old Pigeons but one oꝛ two 7 the ſame is waſte; 
and if the Keeper doth deſtroy all the Deer, ſo as the ground is be- 
come not Parkable, the ſame is waſte, although he hath not * 
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— nothin untill agreement, yet _ 125 2 agr | 
eement ſhall have relation to the time of the firff difletſin ; ; and if 
ſuch caſe the Difleiſoz had made a Leaſe befoze-agreement, the 
party to whole uſe atter agreeing, ſhall avoid ſuch Leaſe, 
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3ol. after which, the Defendant me with ff, pꝛomiſed 


an he both ſomething as Erecutot : as to pay Debts, make Ac- 
quittances, &c. See 41 E. 3:34. 32H 5, Beer ane one takes the gods 
of the dead, and converteth gow! to his" own uſe, he is chargea ＋ as 
Executoꝛ, and fo it hath be ged in the time is Queen, in 
the Caſe of one Stokes, —— by Bendloes and Harper: 
Dominator, a . 
a 9 ad inta 
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* Paſch. 27 Eliz. In the Common Pleas. 
_ CCLXXXVI. Sidenham and Workngros! s Caſe. 
1? an Action upon the Caſe upon 20mile, the Plaintiff declared, 


.That he at the requeſt of the Detendant, was ſurety and bail foz _ - 


J. S was arreſted in the King's Bench, upon an Action of 3ol. and 
that a rds, fo2 the default of J. S. he ich th E aint to pay the 


m foz the ſame conũderation, That uu pap that 361. whic 
did not pay, upon which the e Ackion; the 82 
vant bed, Non aſſumpſit, upon be ny 2 Ber which 
was found foꝛ the Plaintiff. Wall boy ee foꝛ the Defendant, 
moved the Court, That this. co on will not maintain the 
Action, becauſe the conſideration and pꝛomiſe did not concur and go 
together; fo2 the T was long betoꝛe executed, ſo as now it 
cannot be intended that the pꝛomiſe koꝛ the ſame conſideration , 
As if one Sone oꝛſe, and a Month after, J pzomiſe him 1 01. 
fo2 e ſaid Þoze never have Debt fo2 the 101. no: Aſlumpſic 
upon that Done: Þ f fo there1s neither contra, no conſideration, 


becauſe the ſame is executed: Anderſon, This Action will not 
lie; foꝛ it is but a bare agreement, & nudum pactum, becauſe the con- 
tract was determined, änd not in eſſe at the time of the pzomiſe; 

But he ſad, it is otherwiſe upon a conſideration of marrtage of one 
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of his coſins; foꝛ marriage is always a preſent conſideration : Wind- 
ham agreed with ante n, ond ve mar the Caſe.in.z f. 7: It one ſell⸗ 
eth a Hoꝛle unto another, and at another day he will warrant him to 
be ſound ol limb and member, it is a yoid koꝛ that ſuch war- 
ranty ought to been made 02 time as the Hozſe 
was (old: i, ES conceived, That the Action did well je; 
Wes kal That — unt The Cates which Hi 
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agum , anditwas t Cafe, chat che 
not lie, becauſe the conſideration was pꝛecedent 10 Wepa 


ave been ſurety oꝛ bail, and afterwards Hunt had made the pzomiſe 
02 the ſame conſideration, the ſame had been god, fo2 that the con⸗ 
ſideration did pzecede, and was at the inſtance and requeſt of the De- 
fendant. Rhodes, Juffice, agreed with Periam ; and he ſaid, That if 
one (erve me fo2 a year, and hath nothing fo2 his ſervice, and after- 
wards, at the end of the year, J pzomiſe him 20l. fog his and faith 
full ſervice ended, he may have and maintain an Acton upon the 
Caſe upon the ſame pꝛomiſe, fo2 it is made upon a gd conſideration; 
but tf afervant hath wages you him, and hisDaſter, ex abundant 
doth promiſe him 101. more after his ſervice ended, he ſhall not main⸗ 
tain an Action fo2 that 101. upon the ſaid pꝛomiſe; fo2 there is not any 
new cauſe oꝛ conſideration pꝛeceding the pzomiſe ; which difference was 
agreed by all the Juſtices, and afterwards Upon good and long advice, 
and conſideration had of the pzincipal Caſe, Judgment was given 
fo2 the Plaintiff, and they much relied upon the Caſe of Hunt, and 
Baker, 10 Eliz. Dyer, 272. See the Cale there. 
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